IN THE COMMONWEALTH COURT OF PENNSYLVANIA

In Re: Penn Treaty Network America
Insurance Company in Rehabilitation
In Re: American Network Insurance
Company in Rehabilitation

:
:
:
:
:
:
:
:

DOCKET NO. 1 PEN 2009

DOCKET NO. 1 ANI 2009

REHABILITATOR’S RESPONSE
TO CERTAIN INTERVENORS’ APPLICATION TO
RECOVER LEGAL FEES, COSTS, AND OTHER EXPENSES
Eugene J. Woznicki (“Woznicki”) and Penn Treaty American Corporation
(“PTAC”) (collectively, the “PTAC Intervenors”) are limited intervenors1 who
have filed a fourth fee application2 (the fee “application or “petition”) to recover an
additional $101,829.09 in legal fees, costs, and other expenses incurred between
April 1, 2015 to June 30, 2015, to, in the PTAC Intervenors’ words, “defend

1

Woznicki is a member of the Board of Directors of PTAC, Penn Treaty
Network America Insurance Company (“PTNA”) and American Network
Insurance Company (“ANIC”) (collectively, “the Companies”). PTAC is the sole
shareholder of PTNA, which is in turn the sole shareholder of ANIC.
2

The PTAC Intervenors previously filed fee petitions on May 18, 2012,
February 24, 2014, and May 4, 2015. Each of those petitions was unopposed by the
Rehabilitator and granted by this Court. On November 4, 2014, the Rehabilitator
executed an interim settlement agreement with the PTAC Intervenors to reimburse
them for $828,510 in fees and costs for the period ending October 31, 2014. No
petition was filed with regard to those fees.
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against the Rehabilitator’s continued efforts to pursue liquidation” pursuant to
Sections 506(c) and 518(a) of the Pennsylvania Insurance Department Act of 1921,
40 P.S. §§ 221.6(c)(i) and 221.18(a). (See 2d Supp. Fee. App., ¶ 14.) Their
application should be summarily rejected for three reasons: (i) neither PTAC nor
Woznicki represents PTNA and Woznicki purports to appear as a director of
PTNA and/or ANIC; (ii) the limited statutory provisions for recovering attorneys
fee under Article V – Sections 506(c) and 518(a) – are not applicable to their
request; and (iii) even if the Court were to entertain (and it should not) the
application (e.g., as a petition for liquidation in relation to Section 518(a)), the
fundamental requirements related to such a request are not met.
I.

ARTICLE V DOES NOT AUTHORIZE USING THE ASSETS OF AN
INSOLVENT INSURER TO FUND A SHAREHOLDER’S
OPPOSITION TO A REHABILITATION PLAN.
The American Rule applies to awards of attorney fees in judicial

proceedings in this Commonwealth. Trizechahn Gateway LLC v. Titus, 976 A.2d
474, 482-83 (Pa. 2009); Lucchino v. Commonwealth, 809 A.2d 264, 267 (Pa.
2002). Accordingly, attorney fees may be recovered only if provided for by
contract, statute or court-made rule or order. John Spearly Constr., Inc. v. Penns
Valley Area Sch. Dist., --- A.3d ----, 2015 WL 4497726, at *12 (Pa. Commw. Ct.
July 24, 2015) (quoting Mosaica Acad. Charter Sch. v. Dep’t of Educ., 813 A.2d
813, 822 (Pa. 2002)) (noting that under American rule fees are recoverable only
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“when ‘there is . . . express statutory authorization, a clear agreement of the parties
or some other established exception’”). Statutory provisions for awards of attorney
fees are to be narrowly construed. See In re Contest of Election of Morganroth, 29
A.2d 502, 503 (Pa. 1943) (noting that statutes providing for imposition of costs
should be strictly construed); Pavex, Inc. v. York Fed. Savings & Loan Ass’n, 716
A.2d 640, 647-48 (Pa. Super. Ct. 1998) (statutes authorizing award of attorneys’
fees must, pursuant to the Statutory Construction Act, 1 Pa.C.S. §1928(b)(1), be
strictly construed).
There are only two circumstances in which Article V authorizes the
Commonwealth Court to approve the use of an insurer’s estate to resist, object to,
or defend against the actions of the Commissioner in connection with delinquency
proceedings. First, the Court may authorize payment from the insurer’s general
assets of legal fees incurred by the insurer in resisting a petition to initiate
delinquency proceedings. 40 P.S. § 221.6(c)(i). Second, the Court may authorize
payment of fees (“as justice may require”) that are incurred by the directors of an
insurer in rehabilitation to oppose a petition of the rehabilitator to convert the
rehabilitation to liquidation. 40 P.S. § 221.18(a) (emphasis added).
Because it appears that neither § 221.6(c)(i) nor § 221.18(a) has been
construed or interpreted by a Pennsylvania court, the interpretation of the
Commissioner (provided here in her capacity as Rehabilitator) of these two
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provisions is entitled to deference.

It is well-settled that the Rehabilitator’s

construction of insurance laws should be given “due deference and great weight,”
as they are the statutory provisions that she and the Insurance Department are
“charged with enforcing.” Penn. Bankers Ass’n v. Dep’t of Banking, 981 A.2d
975, 985 (Pa. Commw. Ct. 2009). Further, the Court should “not disregard or
overturn [the Acting Commissioner’s] interpretation without cogent reasons and a
decision determining [that her interpretation is] clearly erroneous.” Id.; see also
Winslow-Quattlebaum v. Md. Ins. Grp., 561 Pa. 629, 635, 752 A.2d 878, 881
(2000) (“It is well settled that when the courts of this Commonwealth are faced
with interpreting statutory language, they afford great deference to the
interpretation

rendered

by

the

administrative

agency

overseeing

the

implementation of such legislation.”); Beneficial Consumer Disc. Co. v. Whitesell,
404 A.2d 794, 796, 797 (Pa. Commw. Ct. 1979) (“In an area as complex as
banking and finance, we are inclined to accord deference to the interpretation of
the department because of its regulatory expertise and enforcement experience. In
addition, we think that the consequences of adopting one interpretation as opposed
to another militate in favor of the Secretary’s construction. . . . Clearly, consumer
protection is better served under the Secretary’s interpretation . . . .”).
As demonstrated below, neither § 221.6(c)(i) nor § 221.18(a) provides for an
award of attorney fees to the PTAC Intervenors. None of the fees for which they
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currently seek payment were incurred (i) by PTNA or ANIC in defense of the
petition to place PTNA or ANIC in rehabilitation under § 221.6(c)(i), or (ii) by the
directors of PTNA or ANIC to defend a petition for liquidation under § 221.18(a).
Consequently, none of the fees incurred by the PTAC Intervenors may be paid
from the estate of PTNA or the estate of ANIC.
A.

Section 506(c) Does Not Authorize an Estate Distribution to
PTAC Intervenors.

Article V provides the Commissioner with varying methods of addressing
any potentially dangerous condition of an insurer, including seeking to place the
insurer into rehabilitation or liquidation where the grounds set forth in 40 P.S. §
221.14 have been met.3
Section 221.6(c) grants to an insurer a right “to resist a petition for
liquidation or other delinquency proceedings”4 and provides that:
An insurer shall have the right to engage legal counsel
for defense of and appeal with respect to a delinquency
proceeding. Reasonable costs and fees therefore may be
paid from the general assets of the insurer, subject to the
approval of the administrative or judicial body to which
appeal was made.

3

Those grounds include the insurer’s insolvency. 40 P.S. § 221.14(1).

4

The term “delinquency proceeding” is defined as “any proceeding instituted
against an insurer for the purpose of liquidating, rehabilitating, reorganizing or
conserving such insurer, and any summary proceedings under sections 510 – 513.”
40 P.S. § 221.3.
5

In the event that such proceedings result in a declaration
of insolvency or are subsequent thereto, the approved
costs thereof shall be administrative costs or expenses as
provided under section 544(b).
40 P.S. § 221.6(c)(i) (emphasis added).
Section 221.6(c) does not provide for an estate-funded opposition to actions
the Commissioner takes as Rehabilitator. On its face, § 221.6(c) applies only to
the insurer’s “defense of … a delinquency proceeding.”

Once a petition for

rehabilitation is granted and the delinquency proceeding has commenced, there are
no further actions to be taken by the insurer “in defense of” that proceeding, save
for appeal from an order placing the insurer into receivership.
An insurer’s right to engage legal counsel under § 221.6 ends once a final
nonappealable order of rehabilitation is entered.

Thereafter, only the

Commissioner, as rehabilitator, may act for, and as, the “insurer.” As § 221.16(b)
directs, the rehabilitator:
shall have all of the powers of the directors, officers and
managers, whose authority shall be suspended, except as
they are redelegated by the rehabilitator. He shall have
full power to direct and manage, to hire and discharge
employees subject to any contract rights they may have,
and to deal with the property and business of the insurer.
40 P.S. § 221.16 (b) (emphasis added).

Accordingly, courts recognize that the

“rehabilitator . . . steps into the shoes of the insurer’s officers and directors in the
conduct of that insurer’s affairs.”

Vickodil v. Com., Ins. Dept., 559 A.2d 1010,
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1013 (Commw. Ct. 1989). In Koken v, Legion Ins. Co., 831 A.2d 1196, 1227-28
(Commw. Ct. 2003) (hereinafter “Legion”) this Court observed:
The purpose of Section 516(b) of Article V is to clarify
that during the course of a rehabilitation, the
commissioner, not the board, has responsibility for the
management of the insurer's business. Otherwise, the
rehabilitation can devolve into a contest between the
commissioner and the insurer's management. As noted by
the Supreme Court of Washington,
[The proceeding] thrust the Commissioner
into a contentious and litigious partnership
with the company officers and virtually
precipitated the trial court, as the arbiter,
into the role of rehabilitator.
Kueckelhan v. Federal Old Line Ins. Co., 74 Wash.2d
304, 444 P.2d 667, 674 (1968) (wherein conflicts
developed between the commissioner and management
as a result of their dual and divided administration of an
insurer in rehabilitation). Section 516(b) prevents such an
outcome; it directs that in any dispute on management of
the business, the insurance commissioner trumps the
board of directors. . . . a rehabilitator[‘s] . . . powers
supersede the board only with respect to “such action”
that is needed to “correct” the insurer’s condition.
(Emphasis in original.)
To the extent Legion recognizes (consistent with the plain language of
Section 221.16(b)) that once an insurer is in rehabilitation, there is no person or
entity apart from the rehabilitator that can act for, or as, that insurer, the
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Commissioner agrees with that interpretation.

831 A.2d at 12285

The

Commissioner strongly disagrees with any interpretation that recognizes authority
in the board inconsistent with the plain language of 221.16(b), which places the
rehabilitator in the position to re-delegate authority consistent with the
rehabilitator’s necessary control over management of the delinquent insurer. Once
a rehabilitator is appointed, there are no legal fees that could ever be incurred by
the “insurer” except at the direction of the rehabilitator under § 221.16(b).
Moreover, preparation and presentation to the Court of a rehabilitation plan is
“action” needed to “correct” the insurer’s condition; no part of a shareholder’s
opposition to such a plan constitutes “defense” of a delinquency proceeding.
PTAC and Woznicki have admitted that neither one is, or has any right to
represent PTNA or ANIC as, “the insurer.” In their November 2, 2009 Petition to
Intervene on the Issue of Whether [ANIC] Should be Liquidated” (attached hereto
as Exhibit A), PTAC and Woznicki sought to intervene pursuant to § 221.18(a) –
not § 221.6(c) - solely in their respective capacities of “controlling shareholder” of
PTNA and chairman of the ANIC board of directors. Ex. A. at 1, 2 ¶¶ 1, 3. They
sought only to “oppose the relief sought by the Rehabilitator in his October 22,
Although Legion was affirmed sub. nom in Koken v. Villanova Ins. Co., 583 Pa.
400, 878A.2d 51 (2005)(per curiam), this portion of the ruling was not appealed to
the Pennsylvania Supreme Court and therefore was not affirmed as part of that
court’s per curiam order. See, e.g., In re Penn Treaty Network America Ins. Co.,
__ A.3d __, 2015 WL 4418522, *4 n.5 (Pa. July 20, 2015).
5
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2009 Amended Petition for Liquidation,” and offered to “assist the Court in its
decision . . . and find a solution to the problem.” Id. at 3, 5 ¶¶ 4, 10, 11. They
declared that their interest lay in preserving “the value of PTAC’s assets.” Id. at 7
¶ 14. They also acknowledged that their right to seek an award of attorney fees
must be made pursuant to § 221.18(a) (discussed further infra). Id. at 8 ¶ 15 n. 4.
Now, however, they mistakenly seek refuge in § 221.6(c).
That § 221.6(c) cannot be read to authorize the use of the insurer’s assets to
fund opposition to the rehabilitator, including her proposed plan of rehabilitation,
is compelled by the requirement that assets of an insurer in rehabilitation must be
used to benefit the insurer’s policyholders, creditors and the public. Their interests
may be significantly in conflict with those of the corporation’s equity owners,
officers and directors:
[T]he rehabilitator] cannot be strictly compared to
similarly situated persons controlling a financially stable
insurance company conducting normal business. Rather,
the General Assembly has imposed specific obligations
on the Commissioner as rehabilitator and on her
appointed deputies in this context, mandating that they
exercise their discretion in conformance with statutorily
prescribed standards and objectives. Sections 501-563 of
the Act 40 P.S. 221.1 – 221.63. We conclude that the
statute imposes the duty to act with a broader view
toward minimizing inevitable financial harm to all
policyholders, creditors, and the general public. Section
501, 40 P.S.221.1. Implicit is the realization that when
an insurance company is under threat of insolvency, or in
a financially “hazardous” condition, Section 514(1), 40
P.S. 221.14(1), individual interests may need to be
9

compromised in order to avoid greater harm to a broader
spectrum of policyholders and the public.
Vickodil,

559 A.2d at 1013 (emphasis in original).

Incurring hundreds of

thousands of dollars in legal fees and costs to oppose the Rehabilitator’s plan of
rehabilitation for these insolvent entities does not minimize the financial harm to
policyholders and only diminishes the estates.
Finally, the legislature’s express authorization of the payment of fees
incurred by directors opposing a rehabilitator’s petition to liquidate a company in
rehabilitation in § 221.18(a) leaves no doubt that § 221.6(c) does not authorize the
use of an insurer’s assets to fund efforts to resist or oppose the actions of the
Rehabilitator. To recognize § 221.6(c) to imbue shareholders or directors with a
right to resist the actions of the rehabilitator over the course of delinquency
proceedings at the expense of the insurer’s estate would render § 221.18(a)
superfluous – the General Assembly would not have needed to authorize payments
to directors under § 221.18(a). Express statutory recognition of the right of
directors to oppose a rehabilitator’s liquidation petition and authorization of the
payment of the legal fees is necessarily included in § 221.18(a), because any right
vested in the directors to resist a regulator’s actions at the company’s expense
otherwise terminates upon the entry of an order of rehabilitation (subject to the
appeal of that order). See 40 P.S. § 221.16(b).
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The Rehabilitator is not contesting the PTAC Intervenors’ right to be heard
in respect of their equitable interest. Indeed, the Rehabilitator has agreed that they
may intervene for the limited purposes they have specified. The point is that they
are not entitled to have their intervention funded by the estates of the Companies,
whose insolvency severely impacts their policyholders, creditors and the general
public.
B.

Distribution of Estate Assets Pursuant to Section 518(a) is Not
Appropriate.
1.

The Court May Deny the Application Because No Petition for
Liquidation is Pending.

Once an insurer is put in to rehabilitation, there is only one circumstance in
which Article V authorizes the use of the insurer’s assets to resist, object to, or
defend against the actions of the rehabilitator.

Under § 221.18(a), if

a

rehabilitation proceeding is pending and the rehabilitator petitions the
Commonwealth Court for an order of liquidation:
The Commonwealth Court shall permit the directors to
take such actions as are reasonably necessary to defend
against the petition and may order payment from the
estate of the insurer of such costs and other expenses of
defense as justice may require.

40 P.S. § 221.18(a).
Thus, if an insurer is ordered in to rehabilitation, § 221.18(a) allows the
directors of that insurer to object to a petition by the rehabilitator to discontinue
11

rehabilitation efforts and to liquidate the company. If the directors do so, the Court
may, where justice requires, approve the payment of the defense costs incurred by
the directors from the assets of the estate.6 Id.
Because there is no pending petition to convert the proceedings to
liquidation, § 221.18(a) does not provide a basis upon which the PTAC Intervenors
may seek to recover fees from the estates.
2.

Even if the Court Were to Treat the Rehabilitator’s Proposed
Second Amended Plan of Rehabilitation as a Petition for
Liquidation, the Application Would Still be Improper.

The authorization for costs and other expenses under § 221.18(a) has three
components conditioning distribution: (i) upon application by “directors”, (ii) for
costs and expenses reasonably necessary to defend against a petition for
liquidation, and (iii) to the extent that justice requires such compensation. Even if
the Court were to treat the proposed Second Amended Plan as a petition for
liquidation, these conditions are not satisfied.

There are no other circumstances in which Article V authorizes a court to award
fees out of the assets of an insurer’s estate. Significantly, Article V does not
recognize the right of the insurer’s directors (or any other person or entity affiliated
with an insurer in rehabilitation) to recover from the insurer’s estate fees and costs
incurred by them in opposing the rehabilitator’s request for approval of a plan of
rehabilitation under § 221.16(d).
6
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a.

Only “the directors” are entitled to petition under §
221.18(a), and the application is deficient.

The phrase “the directors” indicates that the board of directors of the
companies may take action in the ordinary course under the lawful by-laws
applicable to that body “ . . . to defend against the petition” pursuant to § 221.18(a).
There has been no demonstration that the application for reimbursement is
submitted, and the alleged “defense” undertaken, with the authority of validly
constituted boards of directors of the Companies.

The application should be

denied on this basis alone.
The PTAC Intervenors are not “the directors” of PTNA or ANIC. PTAC is
certainly not a director and, thus, this Court is not authorized under § 221.18(a) to
entertain a fee petition from PTAC for costs incurred in defending a liquidation
petition (even if there were one actually pending, and there is not). Mr. Woznicki
may purport to be a director of PTNA and ANIC, but the Rehabilitator is not aware
of any lawful extension of his authority after 2009.7 Regardless, Mr. Woznicki has
aligned himself completely with PTAC. He is represented by PTAC’s counsel. He
takes no position independent of PTAC. He has made no filing independent of

The Companies’ bylaws provide for the election of directors, but their terms last
one year and they lost the authority to take any other action save defend a petition
under § 221.18(a) - when the Commissioner was appointed Rehabilitator, pursuant
to § 221.16(b). See Group Ex. B, attached hereto, PTNA Bylaws at 7 Art. III ¶ 9,
at 10 Art. IV ¶ 1.
7
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PTAC. In doing so, Mr. Woznicki should be disqualified from acting on behalf of
the directors of PTNA and ANIC (even if he expressly had such board authority).
PTNA and ANIC are insolvent. This means that the value of PTAC’s equity
stake in PTNA and, indirectly, in ANIC is “zero.” PTAC’s only objective in these
proceedings is to advocate a course of action that will restore some or all of the
value of its equity interests. That value can only be restored if PTNA and ANIC
become solvent, a result that can only be achieved (if at all) at the expense of
policyholders by, for example, as PTAC/Woznicki insist, dramatically increasing
policyholder premium while also dramatically decreasing policyholder benefits.
That, however, is not a position that Woznicki may assert as a director of
either PTNA or ANIC.
When a corporation is solvent, the officer and director
owes a fiduciary duty to the corporation and its
shareholders; when an entity is insolvent, the duties
extend to creditors of the corporation. Committee-ofUnsecured Creditors v. Baldwin (In re Lemington Home
for the Aged),659 F.3d 282, 290 ( 3d Cir. 2011) (citing
Citicorp Venture Capital, Ltd. v. Comm. of Creditors
Holding Unsecured Claims, 160 F.3d 982, 987–88 (3d
Cir.1998)).
Zambrano Corp. v. Zambrano, 478 B.R. 670, 684 (W.D. Pa. 2012). See also In re
Lemington Home for the Aged, 659 F.3d 282, 293-95 (3rd Cir. 2011), and In re
Lemington Home for the Aged, 777 F.3d 620, 630 (3rd Cir. 2015) (predicting that
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under Pennsylvania law, the obligation of a corporate fiduciary to corporate
creditors attaches with respect to acts that deepen insolvency).8
If Mr. Woznicki is a director of PTNA and ANIC, he must not - consistent
with his fiduciary duty to PTNA and ANIC and, in light of the insolvency, to their
creditors/policyholders - advance a position in defense of liquidation that elevates
the interests of PTAC over those of the policyholders. In that regard, Woznicki’s
obligations are identical to those of the Rehabilitator, who must act in the interests
of policyholders, creditors and the public. Where the interests of a shareholder
conflict with the interests of the policyholders, general creditors and the public, as
Vickodil recognizes, the interests of the shareholders (or, indeed, any one set or
subset of stakeholders), may be compromised to assure the protection of
policyholders and the public.

Vickodil,

559 A.2d at 1013.

Indeed, the

rehabilitator may petition the Commonwealth Court for an order of liquidation
when she has “reasonable cause to believe that further attempts to rehabilitate an
insurer would substantially increase the risk of loss to creditors, policy and
certificate holders”, not just when further efforts at rehabilitation would be futile.
40 P.S. § 221.18(a) (emphasis added). She also may seek an equitable distribution

See also Group Ex. B, PTNA Bylaws at 12-13 Art. IV ¶ 10 (requiring directors to
perform their duties under the Business Corporation Law (e.g., care and loyalty)),
at 23 Art. XII ¶ 1 (conditioning directors’ entitlement to indemnity upon actions
taken in “the best interests” of the corporation).
8
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of the Companies’ ownership rights at the end of rehabilitation. See 40 P.S. §
991.1712(d)(1) (discussed further infra).
In short, neither PTAC nor Mr. Woznicki are entitled to attorney fees.
PTAC is not a director of PTNA or ANIC. Mr. Woznicki, while possibly a
director, “in name,” of PTNA and/or ANIC, (i) has not demonstrated that he has
opposed the Plan on behalf of, and at the lawful direction of, the full PTNA and
ANIC boards, and (ii) may not (consistent with his fiduciary duties to PTNA and
ANIC) align with PTAC and advance the arguments that he has thus far against the
Plan – which place PTAC’s interests ahead of those of the Companies’
policyholders and the public. The Court has made crystal clear that the focus of
these proceedings has turned now to the merits of the Plan, which the PTAC
Intervenors hope to avoid at any cost. That cost should not be charged to the
estates. The application should be denied.
b.

Fees are only payable for actions reasonably necessary to
defend against a petition for liquidation; the scope of fees
requested go well beyond that.

Compensation under § 221.18(a) is limited to “actions as are reasonably
necessary to defend” against a liquidation petition. 40 P.S. § 221.18(a). Adopting
the PTAC Intervenors’ approach would allow them to seek reimbursement for
litigating far-flung objections or pursuing overly broad discovery, which would
unnecessarily deplete the Companies’ estates. Protracted and costly discovery will
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inure only to the benefit of those seeking fees. Thus far, the PTAC Intervenors
have raised dozens of separate objections to the Second Amended Plan, and served
over 100 interrogatories, requests for admission, and requests for production of
documents.

The document requests alone sought review of all files in the

possession of Special Deputy Rehabilitator Patrick Cantilo and Chief
Rehabilitation Officer Robert Robinson—whose responsibilities extend beyond
preparation of the Second Amended Plan—and individuals like the current
Commissioner and former commissioner Consedine. As evidenced during the
recent discovery status sessions with the Court, the scope of the PTAC Intervenors’
requests (and related privilege and confidentiality concerns) will be the subject of
many discovery disputes. The Companies’ estates should not be taxed with the
costs of such broad discovery, particularly when the Plan approval hearing should
properly be—and the Court most recently ordered that discovery must be—limited
to the merits of the Plan.
The PTAC Intervenors should not be incented to deplete the assets of the
Companies’ estates. They are not entitled to anticipate recovery of fees associated
with, among other things, burdensome discovery and related disputes, which are
plainly not reasonable and necessary to defend against a petition for liquidation.
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c.

Only “costs and other expenses of defense as justice may
require” can be distributed, which necessarily requires an
analysis at the end of the process, not during.

The PTAC Intervenors open their application by quoting the Court’s May 3,
2012 conclusion that the PTAC Intervenors had “provided a thorough and careful
defense to the petitions and [we]re entitled to an award of reasonable attorneys’
fees and costs pursuant to Section 518(a) of Article V, 40 P.S. 221.18(a), in an
amount to be determined at a later date.” (2d Supp. Fee App., ¶ 1 (quoting Penn
Treaty Network Am. Ins. Co., 63 A.3d at 458).) That conclusion was, of course,
reached only after the Court determined that it would reject the liquidation
petitions that were then at issue. See generally Penn Treaty Network Am. Ins. Co.,
63 A.3d at 368-458. The sequence previously employed by the Court—
determining the propriety of the liquidation proceedings and then (and only then)
considering the potential reimbursement of PTAC Intervenors’ fees and costs—
makes sense. Section 518(a) permits the Court to “order payment” of such fees
and costs “from the estate of the insurer [but only]. . . as justice may require.” 40
P.S. § 221.18(a) (emphasis added).
Here, the PTAC Intervenors’ most recent “defense” does not relate to a
specific petition under Section 518(a), but they nevertheless ask the Court to
determine the reasonableness of their fees and costs before the Court determines
(or is even presented with the opportunity to determine) whether they have made
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any meritorious objections to a proposed petition for liquidation. Such an approach
necessarily removes “justice” from the Court’s decision-making calculus. The
Court need not wait until after the plan approval hearing ends; the application may
and should be denied now.
d.

Shareholder arguments in this context, where the
shareholders have no reasonable claim to any equity
value, do not promote justice.

Finally, although justice in determination of a fee petition must be
determined at the end of a process, justice in this circumstance compels the
rejection of the PTAC Intervenors’ application as they do not, and cannot, speak
for PTNA and ANIC. Intervenors represent the interests of shareholders, i.e.,
themselves.
That shareholder interests must take a back seat to the interests of other
stakeholders is similarly manifest in the manner in which shareholders are treated
throughout Article V. For example, in 40 P.S. § 221.1(c), which articulates the
purpose of the Article, the interests of “insurers, creditors and the public” are
juxtaposed against “the normal prerogatives of the owners . . .” Likewise, § 221.20
identifies shareholders as a class separate and apart from creditors, providing that,
upon the entry of an order of liquidation, the “rights and liabilities of any such
insurer and of its creditors, policyholders, shareholders, members and all other
persons interested in its estate shall become fixed . . . .” 40 P.S. § 221.20(d).
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Section 221.44(i) places “shareholders or other owners” last in the priority of
distribution of a liquidated insurer, confirming that their interests and their right to
participate in the estate is not equal to other claimants, such as policyholders and
general creditors. 40 P.S. § 221.44(i).
Indeed, shareholder interests do not necessarily survive even a successful
rehabilitation. For example, the Pennsylvania Life and Health Insurance Guaranty
Association Act (“GA Act”) empowers the Commonwealth Court to adjust
ownership interests in a delinquent insurer prior to the termination of delinquency
proceedings. Specifically, § 991.1712(d) of the GA Act provides:
(d)(1) Prior to the termination of any liquidation,
rehabilitation or conservation proceeding, the court may
take into consideration the contributions of the respective
parties, including the association, the shareholders and
policyowners of the insolvent insurer, and any other party
with a bona fide interest, in making an equitable
distribution of the ownership rights of such insolvent
insurer. In such a determination, consideration shall be
given to the welfare of the policyholders of the
continuing or successor insurer.
(2) No distribution to stockholders, if any, of an impaired
or insolvent insurer shall be made until and unless the
total amount of valid claims of the association with
interest thereon for funds expended in carrying out its
powers and duties under section 1706 with respect to
such insurer have been fully recovered by the association.
40 P.S. § 991.1712(d) (emphasis added).
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In essence, the equity value of shareholder interests in insolvent estates as
exist here is “zero”, and thus shareholder efforts to interfere with rehabilitation
mechanisms are rejected. For example, in In the Matter of Tara Life Ins. Co., Civ.
No. 7135, 1983 WL 103275 (Del. Ch. Dec. 19, 1983)(Brown, C.), the Delaware
Court of Chancery relied on 18 Del.C. 4414(d)(1), the Delaware counter-part to §
991.1712(d),9 in granting the Delaware Insurance Commissioner’s motion to force
the parent of an insolvent insurer to transfer its ownership to a third party as part of
a court approved plan of rehabilitation. Tara Life concerned the insolvency and
receivership of Tara Life Insurance Company of America (“Tara”), a Delaware
domestic which was placed into receivership for purposes of rehabilitation at the
request of the Delaware Commissioner.

The sole shareholder of Tara was

Northeastern Fire Insurance Company of Pennsylvania (“NFI”), a Pennsylvania
domestic which also had been placed in rehabilitation under the supervision of the
Pennsylvania Commissioner. 1983 WL 103275 *2. Efforts to sell Tara’s business
resulted in a single realistic buyer, AIMS. AIMS required, however, that all of the
common stock of Tara be transferred to AIMS from NFI so that AIMS (i) could
continue to operate Tara and take advantage of its existing licenses, and (ii) could
take advantage of operating losses that could be carried forward for tax purposes.
9

Section 4414(d)(1) is identical to 40 P.S. § 991.1712(d).
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Id. at *2-3. In approving the rehabilitator’s request to approve the transfer of
Tara’s stock from NFI to AIMS, the Delaware Court of Chancery, citing 18 Del.C.
4414(d)(1), stated:
[T]he statutory scheme appears to reveal a legislative
intent to have the Insurance Commissioner and the Court
take and authorize, respectively, such action in a
particular case as may best protect the policyholders of
the financially troubled insurer. As a part of this scheme,
the language of § 4414(d)(1) above quoted specifically
permits the Court to make “an equitable distribution of
the ownership rights” of an insolvent insurer such as
Tara, with the primary consideration for such an
equitable distribution being the welfare of the existing
policyholders.
Id. at *5 (emphasis in original).
In reaching that result, the Tara court noted that “ordering a distribution of
the stock ownership rights in Tara from NFI to AIMS . . . will cause no monetary
loss to NFI. This is because the common stock of Tara is presently under water
and would be worthless to NFI in the event of a liquidation.” Id. at *5.
Other courts, in other contexts, have likewise concluded that the
shareholders of an insolvent insurer have no property interests in the insurer where
the company’s assets are insufficient to pay its obligations and the shareholder has
no reasonable expectation of compensation on liquidation. See, e.g. Plaza B.V. v.
Stephens, 913 S.W.2d 319, 321 (Ky. 1996) (Supreme Court of Kentucky dismissed
appeal by shareholders of insolvent insurer that were not permitted to intervene in
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liquidation proceedings, agreeing that the shareholders of the insolvent insurer “do
not have property rights” if the insurer’s “assets are insufficient to satisfy its
liabilities to its policyholders.”); In Re American Investors Assur. Co., 521 P.2d
560, 562-63 (Utah 1971) (Utah Supreme Court affirming approval of a plan of
rehabilitation that transferred all of the assets of the insolvent insurer to a new
corporation, thereby nullifying the equity interests of the shareholders of the
insolvent insurer); Cohen v. State of Del., 89 A.3d 65, 94-95 (Del. 2014)
(upholding denial of the motion of a purported shareholder to intervene in
delinquency proceedings and noting that a stockholder does not have property
interests in an insolvent insurer sufficient to support intervention); Crawford v. Am.
Std. Life and Acc. Ins. Co. 37 P.3d 971, 974 (OK App. 2001) (shareholders of
insolvent insurer lack standing to intervene in liquidation proceedings); Metcalf v.
Investors Equity Life Ins. Co., 80 Hawai‘i 339, 910 P.2d 110 (Hi. 1996)
(shareholder lacked standing to oppose liquidation petition); Hartnett v. Southern
American Fire Ins. Co., 495 So.2d 902, 903 (Fla.App.1986) (majority shareholders
of insolvent insurance corporation lacked standing to challenge receiver's actions,
because the purpose of rehabilitation is not to protect shareholders); Insurance
Comm'n v. New South Life Ins. Co., 270 S.C. 612, 632, 244 S.E.2d 289, 299 (S.C.
1978) (“Delay of the restoration of the policyholders' rights cannot be unduly
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prolonged because it might be advantageous to the stockholders....The
policyholders' interests come first.”).
Where the insurer is insolvent, shareholder equity has no value.
Consequently, the stockholder has no cognizable interest in the insurer that is at
stake in the rehabilitation proceeding.

As the Commonwealth of Virginia

instructed in its Order approving the Final Rehabilitation Plan for Fidelity Bankers
Life Insurance Company:
The Plan distributes Fidelity Bankers' assets so that
policyholders have their claims fully satisfied before any
distributions are made to unsecured creditors. Likewise,
creditors will then have their claims paid before any
distributions are made to the shareholder.
This priority of distribution is wholly consistent with the
general purpose of insurance regulation discussed
previously. Of course, [the shareholder] has objected to
the Plan, but such objections are made routinely by
shareholders attempting to retain control of an insolvent
insurer. There is nothing new about the arguments [the
shareholder] has presented: It has proposed that a greater
portion of the Company's assets be used for the benefit of
the shareholder at the expense of the protection proposed
for policyholders. Courts faced with similar objections
have rejected them, universally holding that the interests
of policyholders are preeminent.
1992 S.C.C. Ann. Rpt. 1992 WL 409892 (Va. Corp. Comm.) at *7 (December 4,
1992).
Here, shareholder equity carries no value in light of the insolvencies, and
efforts to interfere with proper rehabilitative efforts in response to court orders do
24

not – and cannot -- advance the interests of justice. The application should be
denied.
CONCLUSION
For all the reasons set forth herein, the PTAC Intervenors’ Second
Supplemental Fee Application should be denied.
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EXHIBIT A

Douglas Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLARD SPAHR LLP

1735 Market Street, 51S` Floor
Philadelphia, PA 19103
(215) 864-8404

Attorneys for Intervenors
Eugene J. Woznicki and
Penn Treaty American Corporation
IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,

:

Plaintiff,

DOCKET NO.4 M.D. 2009

v.

AMERICAN NETWORK INSURANCE
COMPANY,

Defendant.

PETITION TO INTERVENE OF EUGENE J. WOZNICKI AND PENN TREATY
AMERICAN CORPORATION ON THE ISSUE OF WHETHER AMERICAN
NETWORK INSURANCE COMPANY SHOULD BE LIQUIDATED
Eugene J. Woznicki and Penn Treaty American Corporation ( "PTAC ")

(collectively, "Intervenors ") respectfully request permission to intervene in these proceedings on
the issue of whether American Network Insurance Company ( "ANIC ") should be liquidated, and
in support thereof state as follows:

I.

PTAC is the controlling shareholder of Penn Treaty Network America

Insurance Company ( "Penn Treaty") and, indirectly, ANIC.
2.

By Order dated August 26, 2009, PTAC was granted intervention status in

Penn Treaty's rehabilitation proceedings. PTAC sought to intervene to oppose the efforts of the
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Rehabilitator to terminate commission payments to agents of Penn Treaty, and

it

reserved its

rights to intervene in the event the Rehabilitator attempted to convert the Penn Treaty
rehabilitation to a liquidation.
3.

Woznicki is the Chairman of the Board of Directors of ANIC, which

board has authorized Woznicki to intervene on its behalf to object to the efforts by the

Rehabilitator to convert the rehabilitation of ANIC to a liquidation. Woznicki is also the
Chairman of the Board of Directors of PTAC.
4.

The Intervenors seek to intervene in order to oppose the relief sought by

the Rehabilitator in his October 22, 2009 Amended Petition for Liquidation (the "Petition ").
5.

The Intervenors will argue that the Rehabilitator cannot establish that it is

necessary to liquidate ANIC at this time and that, in fact, a liquidation at this time may increase
the risk of loss to policyholders.
6.

The Intervenors will further argue that a rush to liquidation, while

convenient for the Rehabilitator, is not in the best interests of anyone else, including the
policyholders. The recent several hundred million dollar error in the Milliman analysis on which
the Rehabilitator relies and that required the filing of an amended petition-and amended
Milliman report-establishes the danger of making a decision without adequate deliberation and
reliable support, especially a decision as draconian as one that terminates a company's existence.
Unlike the situations presented by other recent liquidations, there is no urgency to liquidate
ANIC. ANIC has no immediate cash flow issues; it can make payments as they become due now
and for many years to come. There is no immediate need to liquidate ANIC so that guaranty

association payments may be triggered, as the Court concluded to be the case in the Legion
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Insurance Company and Villanova Insurance Company proceedings given those companies'
severe and immediate cash flow problems.
7.

The Intervenors will contend that the approaches employed by the

Rehabilitator and Milliman appear to be inadequate in many respects and that a reasonable
amount of additional time is required to fully analyze the assumptions utilized and conclusions
reached. Although the Intervenors have recently requested information that will help them fully

understand how analyses done within a short period of time by the same actuarial firm could
reach such drastically different predictions (differing by more than

a

billion dollars in the case of

Penn Treaty!), the Intervenors have not yet obtained this information. For now, the Court may

wish to take notice of the significant criticisms of the recent Milliman/Rehabilitator approach

The Rehabilitator has been inconsistent in his positions regarding guaranty association
coverage. Now, he suggests that guaranty association coverage is a panacea and argues
at paragraph 28 of his Petition: "The best protection for ANIC policyholders is guaranty
association coverage. * ** Guaranty association coverage ... is available to ANIC
policyholders and would fully protect the majority of policyholders." But just several
weeks ago, relying on a Milliman analysis he commissioned, the Rehabilitator argued a
diametric point in a section of his brief titled "Guaranty Association Coverage Is
Insufficient To Fully Protect PTNA's Policyholders ": `Examination of current claims
illustrates the serious inadequacy of the guaranty association as protection for PTNA's
insureds." Supplemental Memorandum Of Law In Support Of The Rehabilitator's
Application To Suspend Commissions at 4 (emphasis added). The Rehabilitator further
argued: "Many of the PTNA long -term care policies provide coverage greater than the
applicable guaranty association coverage. * ** As a whole, over 37% ofPTNA's longterm care policies provide coverage greater than the applicable guaranty association limit
and over 44,000 policies do not have complete guaranty association protection. * ** The
percentage of policies which lack complete guaranty association coverage will Iikely
increase over time, as policy provisions such as inflation protection increase the total
benefits under some policies. (Milliman Report at 2,5)." Id. at 3. The Intervenors will
argue, consistent with these statements of the Rehabilitator, that a quick "punting" of
ANIC's claims to the guaranty associations is not the answer here. In fact, it is
detrimental, as needed rate increases will not be pursued by the guaranty associations.
The failure to obtain those increases will mean fewer assets in the estate to deal with
claims of policyholders not covered by the guaranty association payments.
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proffered by one of the intervenors in the dispute involving the Rehabilitator's efforts to
immediately termination commission payments.2
8.

Moreover, the Intervenors will argue that the Rehabilitator's assertion that

immediate liquidation is necessary focuses on matters irrelevant to the appropriate legal standard
and fails to adequately address the core issue: whether "further attempts to rehabilitate an

insurer would substantially increase the risk of loss to creditors, policy and certificate holders, or
the public, or would be futile...." Section 518(a) of Article V, 40 P.S. Section 221.18(a).
9.

If permitted

to intervene, the Intervenors will file a response to the Petition

as set forth in Exhibit A. They will also fully brief the legal issues at the appropriate time and

fully participate in the hearing.
10,

The advocacy provided by the Intervenors should assist the Court in its

decision whether to approve the request to terminate this insurance company. Such advocacy is

particularly appropriate here, where the entity that is requesting this Court's approval to liquidate
is the same entity that should be granting rate increases that will help save this company and

fully protect all policyholders from any loss-and the same entity that will be relieved of any

obligation to make such politically difficult "policy decisions" on rate increase approvals should
a quick liquidation ensue.
11.

But litigation of the liquidation petitions is not the

only-or most

desirable-method by which the future of the company and its policyholders should be decided.

If granted intervenor status, Woznicki and PTAC would be able to directly assist the Court and
the Rehabilitator in efforts to find a solution to the problem that threatens the greatest loss to the

2

Exhibit B to Supplemental Memorandum of Law Of Intervenor National Health
Administrators, Inc. Submitted Pursuant To The Court's Order Of October 7, 2009, filed
on October 29, 2009,
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policyholders -the failure to aggressively pursue and obtain actuarially supported rate increases
that are permitted under the terms of the policies and that are designed to ensure that all
appropriate claims are paid.
12.

A creative solution is required

if the policyholders and taxpayers3 are to

avoid yet another liquidation, a drastic result that the Court has described as "a remedy of last

resort." Koken

v.

Legion Ins. Co., 831 A.2d 1196, 1230 (Pa. Commw. Ct. 2003). "[Tjhe

benefits of rehabilitation -its flexibility and avoidance of inherent delays-are preferable to the
static and cumbersome procedures of statutory liquidation." Grode

v.

Mut. Fire, Marine &

Inland Ins. Co., 132 Pa. Commw. 196, 572 A.2d 798, 803 (1990). Now is the time for a flexible
and thorough rehabilitative approach, with the guidance of this Court's expertise and the

assistance of Woznicki and PTAC as intervenors. The Court, the Rehabilitator, the Intervenors,
and others having an interest should be meeting, analyzing, and discussing how to solve this

problem. The Rehabilitator has made a policy decision not to seek any more rate increases and
instead to place the company into liquidation. With respect, any such decision should be made

after full consideration of the appropriate liquidation standard and the reasoned and deliberative

analyses not just of the Rehabilitator and the advisors who work for him, but of the Court, the
Intervenors, and other interested parties. If they are permitted to intervene, Woznicki and PTAC
3

As this Court so clearly stated in the Legion proceedings: "guaranty funds are not a
panacea. In Pennsylvania, the taxpayers ultimately bear the burden because the
assessments upon insurers that contribute to guaranty funds are offset against the
premium tax. See, e.g., 72 P.S. § 7902.1.107 Further, guaranty fund limits and eligibility
requirements will leave many policyholders with no remedy but to file a proof of claim
against the estate which cannot be paid by the liquidator for many years." Koken v.
Legion Ins. Co., 831 A.2d 1196, 1243 (Pa. Comrnw. Ct. 2003). In the referenced
footnote, the Court stated: "To the extent other states follow this rule, state governments
will bear the burden of guaranty fund payments at a time they are already facing
tremendous revenue shortfalls." Id., 831 A.2d at 1243 n.107.
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are committed to fully participating in a process designed to protect policyholders and that
considers several perspectives. They do not request the delay of a liquidation that needs to
happen now; they request a reasonable period of time for all interested parties and the Court to
bring their considerable experience and perspective to the table to solve this problem.
13.

PTAC is permitted to intervene under Pa.R.Civ.P. 2327, which states:

Rule 2327. Who may intervene.
At any time during the pendency of an action, a person not a party
thereto shall be permitted to intervene therein, subject to these
rules if...

(4) the determination of such action may affect any legally
enforceable interest of such person whether or not such person may
be bound by a judgment in the action.
14.

PTAC satisfies Rule 2327(4). It is the indirect owner of ANIC, and the

requested relief, if granted, will effectively extinguish or at the very least greatly affect the value

of PTAC's assets. Moreover,

in the Legion and Villanova matters, this Court granted

intervention status to Legion's and Villanova's parent company, Mutual Risk Management, Ltd.,
so that it could contest the liquidation attempt. See Koken v. Legion Ins. Co., 831 A,2d 1196,
1201 (Pa. Commw. Ct. 2003).
15.

Woznicki, the Chairman of the Board of Directors of ANIC who is

authorized by that Board to contest the liquidation attempts, is permitted to intervene pursuant to
Section 518(a) of Article V, 40 P.S. Section 221.18(a) (stating, in pertinent part: "The

Commonwealth Court shall permit the directors to take such actions as are reasonably necessary
to defend against the petition and may order payment from the estate of the insurer of such costs
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and other expenses of defense as justice may require. ").4 In the Legion matter, this Court
permitted Legion's Director Robert A. Mulderig to participate in the liquidation proceedings and

object to the liquidation attempt. See Koken v. Legion Ins. Co., 831 A.2d 1196, 1208, 1227 n.72
(Pa. Commw. Ct. 2003).
16.

The interests of PTAC and the Directors of ANIC are not adequately

represented by the Rehabilitator or any other party.
I7.

Counsel for the Rehabilitator has confirmed that the Rehabilitator consents

to the intervention of Woznicki and PTAC.
For the reasons stated herein, Eugene J. Woznicki and Penn Treaty American

Corporation respectfully request the Court to enter the attached Order permitting them to
intervene on the issues presented by the Petition.

e,spectfully subnitCed,

Douglas "Y. Christian (I.D. No. 41934)
Benjamin M. Schmidt (I.D. No. 205096)
BALLA RD SPAHR LLP
1735 Market Street, 5151 Floor
Philadelphia, PA 19103
(215) 864 -8404
Attorneys for Intervenors
Eugene J Woznieki and Penn Treaty American
Corporation

Dated: November 2, 2009

4

The Intervenors intend to file an application at the appropriate time seeking relief
pursuant to this section with regard to actions reasonably necessary to defend against the
Petition and costs relating thereto.
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VERIFICATION
I,

EUGENE J. WOZNICKI, Chairman of the Boards of Directors of Penn Treaty

American Corporation, Perm Treaty Network America Insurance Company, and American
Network Insurance Company, state that I am authorized on behalf of the Boards of Directors of
those companies to submit this verification of the facts stated in the Petition to which this

Verification is attached and that such facts are true and correct to the best of my knowledge,
information and belief.

I

further understand that the statements made herein are made subject to

the penalties of 18 Pa,C.S. Section 4904 relating to unsworn falsification to authorities.

Dated: November
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,
Plaintiff,

DOCKET NO.4 M.D. 2009

v.

AMERICAN NETWORK INSURANCE
COMPANY,
Defendant.

ORDER
AND NOW, this

day of

,

2009, upon

consideration of the Petition to Intervene of Eugene J. Woznicki and Penn Treaty American
Corporation, and the Rehabilitator's response thereto, it is hereby ORDERED that petitioners

Eugene J. Woznicki and Penn Treaty American Corporation are permitted to intervene in this

proceeding on the issue of whether American Network Insurance Company should be liquidated.

Mary Hannah Leavitt, Judge
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA

JOEL ARIO, INSURANCE COMMISSIONER
OF THE COMMONWEALTH OF
PENNSYLVANIA,
Plaintiff,

DOCKET NO. 4 M.D. 2009

v.

AMERICAN NETWORK INSURANCE
COMPANY,
Defendant.

ORDER
day of

AND NOW, this

,

2009, upon

consideration of the Rehabilitator's Amended Petition for Liquidation, the Response of
Intervenors Eugene J. Woznicki and Penn Treaty American Corporation, the testimony and
arguments presented at an evidentiary hearing, and the post -hearing briefing of the parties, it is
hereby ORDERED that the Amended Petition is DENIED in its entirety.

Mary Hannah Leavitt, Judge
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EXHIBIT B

PENN TREATY NETWORK AMERICA INSURANCE COMPANY

AMENDED AND RESTATED
BY -LAWS

December

5,

1997

PENN TREATY NETWORK AMERICA INSURANCE COMPANY
AMENDED AND RESTATED
BY -LAWS

ARTICLE
1.

Registered

I

Office.

-

OFFICES

The

registered

office

of

this

corporation shall be at 3440 Lehigh Street, Allentown, Pennsylvania
18103.
2.

Additional

may

corporation

This

Offices.

also

have

offices at such other places as the Board of Directors may from
time

to

time

appoint

or

the

business

of

this

corporation may

require.

ARTICLE II
1.

Corporate Seal.

-

SEAL

The corporate seal shall have inscribed

thereon the name of this corporation, the year of its organization
and the words "Corporate Seal, PENNSYLVANIA ".

The corporate seal

may be affixed and attested but the affixation or attestation of
the corporate seal shall not be necessary for the due execution of

any filing or any document or any other purpose by this corporation

under the statutes.

ARTICLE III
1.

Location

shareholders

corporation

may
or

be
at

of

-

Shareholders

held
such

SHAREHOLDERS' MEETING

at

other

the

registered

place

Meetings

Meeting.

within

office
or

of

without

of

this

the

Commonwealth of Pennsylvania as may from time to time be selected.
Date of Annual Shareholders' Meetings.

2.

of the shareholders shall be held on the

each year if not a legal holiday,
the next

fourth Friday of April in

and if a legal holiday, then on

secular day following at such time and place as may be

specified in the notice thereof,
shall elect a Board of Directors,
as

The annual meeting

at which

time the shareholders

and transact such other business

may properly be brought before the meeting.

meeting

is

called

not

and

held

within

If

the annual

months

six

after

the

designated time, any shareholder may call the meeting at anytime
thereafter.

Failure

3.

to hold

Annual Meeting.

Failure to hold the

annual meeting at the designated time shall not work a dissolution
of this corporation or affect otherwise valid corporate acts.
4.

Ouorum.

a.

A meeting of shareholders of a business corporation duly

called

shall

unless

a

not

be

organized

the

transaction

The presence of

quorum is present.

person or by proxy,

for

entitled to cast at least

of

business

shareholders,
a

in

majority of the

votes that all shareholders are entitled to cast on a particular

matter to be acted upon at the meeting shall constitute a quorum
for the purposes of consideration and action on the matter.

shareholders present,

meeting

may

in person or by proxy,

continue

business

do

to

at a duly organized

until

notwithstanding the departure of enough shareholders

-

2

-

The

adjournment

to leave less than a quorum.

because

If a meeting cannot be organized

quorum has not attended, those shareholders present
and
to
entitled
vote may, except as otherwise provided in this
a

paragraph, adjourn the meeting to such time and place
as they may
determine.

Those shareholders entitled to vote, in person or
by
proxy, who attend a meeting of shareholders that has
been
b.

previously adjourned because of an absence of a quorum,
for one
or more periods aggregating at least fifteen days,
although such
shareholders constitute less than a quorum as fixed in this

paragraph or in these by -laws, shall nevertheless constitute
a
quorum for the purpose of acting upon any matter set forth
in

the

notice of the meeting if the notice states that those
shareholders who attend the adjourned meeting shall nevertheless
constitute a quorum for the purpose of acting upon the
matter. When
a meeting of shareholders is adjourned, it
shall not be necessary
to give any notice of the adjourned meeting or
the business to be
transacted at an adjourned meeting, other than by announcement
at
the meeting at which the adjournment is taken unless the
Board of
Directors fixes a new record date for the adjourned
meeting.
c.

In the case of any meeting called for the election
of

directors, adjournment or adjournments may be taken only from
day
to day, or for such longer periods, not exceeding
fifteen days
each,

as the shareholders present and entitled to vote,

or by proxy,

elected.

in person

shall direct, until such directors have been

Those shareholders entitled to vote who attend a
-

3

-

meeting called for the election of directors that has been

previously adjourned for lack of a quorum, although such shareholders constitute less than a quorum as fixed in this paragraph
or in these by -laws, shall nevertheless constitute a quorum
for

the purpose of electing directors.
5.

Shareholder Action.

Unless otherwise provided in

this Article or these by -laws, whenever any corporate action is
to be taken by a vote of the shareholders of this corporation,

such action shall be authorized by a majority of the votes cast
at a duly organized meeting of the shareholders by the holders of

shares entitled to vote thereon.
6.

Proxies.

Every shareholder entitled to vote at a

meeting of shareholders or to express consent or dissent to
corporate action in writing without

a

meeting may authorize

another person to act for him by proxy.

The presence of, or vote

or other action at a meeting of shareholders, or the expression
of consent or dissent to corporate action in writing, by a proxy
of a shareholder shall constitute the presence of,

or vote or

action by, or written consent or dissent of the shareholder for
the purposes of this paragraph.

Where two or more proxies of a

shareholder are present, this corporation shall, unless otherwise
expressly provided in the proxy or proxies, accept as the vote of
all shares represented thereby the vote cast by a majority of

such proxies and, if a majority of the proxies cannot agree

whether the shares represented shall be voted or upon the manner
of voting the shares, the voting of the shares shall be divided
- 4

-

equally among those persons.

Every proxy shall be executed in

writing by the shareholder or by his duly authorized
attorney-infact and filed with the Secretary of this
corporation. A proxy,
unless coupled with an interest, shall be
revocable at
will,

notwithstanding any other agreement or any provision in
the proxy
to the contrary, but the revocation of a proxy
shall not be
effective until written notice thereof has been
given to the
Secretary of this corporation.
An unrevoked proxy shall not be
valid after three years from the date of the execution
unless a
longer time is expressly provided therein.

A proxy shall not be

revoked by death or incapacity of the maker unless,
before the
vote is counted or the authority is exercised,
written notice of
the death or incapacity is given to the Secretary
of this
corporation.
Voting.

7.

a.

Shares of this corporation standing

in the name of a trustee or other fiduciary and
shares held by an

assignee for the benefit of creditors or by a
receiver may be
voted by the trustee, fiduciary, assignee or receiver.
A

shareholder whose shares are pledged shall be entitled to
vote
the shares until the shares have been transferred
into the name
of the pledgee, or a nominee of the pledgee, but
nothing in this
paragraph shall affect the validity of a proxy given to a
pledgee
or nominee.
Where shares of this corporation are held jointly or
as tenants in common by two or more persons,

otherwise:

(i)

as fiduciaries or

if any or all of such persons is present in

person or by proxy, all of the shares standing in the
names of
-
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such persons shall be deemed to be represented for the purpose of

determining a quorum and this corporation shall accept as the
vote of all the shares the vote cast by a majority of such

persons or, if only one, such person; and (ii) if the persons are
equally divided upon whether the shares held by them shall be

voted or upon the manner of voting the shares, the voting of the
shares shall be divided equally among the persons without

prejudice to the right of the joint owners or the beneficial
owners thereof among themselves.

If there has been filed with

the Secretary of this corporation a copy, certified by an

attorney at law to be valid, of the agreement under which any
shares are held or the instrument by which the trust or estate
was created or the order of court appointing them or of any order
of court directing the voting of the shares, the persons

specified as having such voting power in the latest document so
filed (and only those persons) shall be entitled to vote the
shares but only in accordance therewith.
b.

Any domestic or foreign corporation for profit

or not -for- profit that is a shareholder of this corporation may

vote by any of its officers or agents, or by proxy appointed by
any officer or agent, unless some other person is appointed as
its general or special proxy, by resolution of the board of

directors of the corporation or a provision of its articles or
by -laws, a copy of which resolution or provision certified to be
correct by one of its officers has been filed with the Secretary

-
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of this corporation,

in which case that person so appointed shall

be entitled to vote the shares.
Annual Meeting Notice.

8.

Written notice of the

annual meeting shall be mailed to each shareholder entitled
to

vote thereat, at such address as appears on the books of this
corporation, at least five days prior to the meeting unless a

greater period is required by statute in a particular case.
9.

Judges of Election.

In advance of any meeting of

shareholders, the Board of Directors may appoint judges of
election, who need not be shareholders, to act at such meeting or

any adjournment thereof.

If judges of election be not so

appointed, the chairman of any such meeting may, and on the

request of any shareholder or his proxy, shall, make such ap-

pointment at the meeting.
three.

The number of judges shall be one or

If appointed at a meeting on the request of one or more

shareholders or proxies, the majority of shares present and

entitled to vote shall determine whether one or three judges are
to be appointed.

On request of the chairman of the meeting, or

of any shareholder or his proxy, the judges shall make a report
in writing of any challenge or question or matter determined by

them, and execute a certificate of any fact found by them.

person who is a candidate for office shall act as
10.

Special Meetings of Shareholders.

No

a judge.

Special

meetings of the shareholders may be called at any time by the
Board of Directors or by the President.

At any time, upon

written request of any person who has called a special meeting,
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it shall be the duty of the Secretary to fix the time of the

meeting which, if the meeting is called pursuant to a statutory
right, shall be held not more than sixty days after receipt of

the request.

If the Secretary neglects or refuses to fix the

time of the meeting, the person or persons calling the meeting

may do so.
11.

Shareholders.

Business Transacted at Special Meetings of
Business transacted at all special meetings shall

be confined to the objects stated in the notice and matters

germane thereto.
12.

Notice of Special Meetings of Shareholders.

Written notice of a special meeting of shareholders stating the
time and place and object thereof, shall be mailed, postage
prepaid, to each shareholder entitled to vote thereat at such

address as appears on the books of this corporation, at least
five days before such meeting, unless a greater period of notice
is required by statute in a particular case.
13.

Shareholder Lists.

The officer or agent having

charge of the transfer books shall make

a

complete list of the

shareholders entitled to vote at any meeting of shareholders
(arranged in alphabetical order), with the address of and the

number of shares held by each. Such list shall be subject to
inspection by any shareholder during the whole time of the
meeting.
14.

Action by Unanimous Consent of Shareholders in

Lieu of a Meeting.

Any action required or permitted to be taken
-
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at a meeting of the shareholders or of a class of shareholders of

this corporation may be taken without a meeting if, prior or

subsequent to the action a consent or consents thereto by all the
shareholders who would be entitled to vote at a meeting are filed
with the Secretary.
15.

of a Meeting.

Action by Majority Consent of Shareholders in Lieu
Any action required or permitted to be taken at a

meeting of the shareholders or of a class of shareholders may be
taken without a meeting upon the written consent of shareholders
who would have been entitled to cast the minimum number of votes

that would be necessary to authorize the action at a meeting at

which all shareholders entitled to vote thereon were present and
voting; provided, however, that any shareholder action, effected
by the procedures set forth in this paragraph shall be ineffec-

tive and void unless, prior to the filing of written consents

with the Secretary, the Board of Directors, by the affirmative
vote of a majority of all directors entitled to vote, both

recommends to the shareholders the proposed shareholder action
and approves the use of written consents in lieu of a shareholder

meeting.

Any shareholder action effected by the procedures set

forth in this subparagraph shall not become effective until at
least ten days after written notice of the action has been given
to each shareholder entitled to vote thereon who has not con-

sented thereto.

The written consent required by this sub-

paragraph may be given by proxy.
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ARTICLE IV
1.

DIRECTORS

-

Number of Directors.

The business of this

corporation shall be managed by its Board of Directors, which
shall be seven in number.
The directors need not be residents

of

this Commonwealth. They shall be elected by the shareholders, at
the annual meeting of shareholders of this corporation, and each

director shall be elected for the term of one year, and until his
successor shall be elected and shall qualify.
Resignation, Removal of Directors.

2.

may resign at any time.

Any director

Such resignation shall be in writing,

but acceptance thereof shall not be necessary to make it
effective.

Any director may be removed from office at

a

meeting

of shareholders, without assigning any cause by vote of the

shareholders entitled to cast at least a majority of the votes

which all shareholders would be entitled to cast any annual
election of directors.

A new director or directors may be

elected at the same meeting.

The Board of Directors may declare

vacant the office of a director if he is declared of unsound mind
by an order of court, or convicted of felony, or for any other

proper cause.
3.

Powers of Directors.

In addition to the powers

and authorities by these by -laws expressly conferred upon them,
the Board of Directors may exercise all such powers of this

corporation and do all such lawful acts and things as are not by
statute or by the Articles of Agreement or by these by-laws

directed or required to be exercised or done by the shareholders.
- 10

-

4.

Location of Meetings of the Board of Directors.

The meetings of the Board of Directors may be held at such place

within this Commonwealth, or elsewhere, as a majority of the
directors may from time to time appoint, or as may be designated
in the notice calling the meeting.
5.

Meetings of the Board of Directors.

Each newly

elected Board of Directors may meet at such place and time as
shall be fixed by the shareholders at the meeting at which such

directors are elected and no notice shall be necessary to the
newly elected directors in order to legally constitute the
meeting, or they may meet at such place and time as may be fixed

by the consent in writing of all the directors.
6.

Annual Meetings of the Board of Directors.

Annual

meetings of the Board of Directors shall be held without notice
immediately following the annual shareholders meeting at the

registered office of the corporation, or at such other time and
place as shall be determined by the Board of Directors.
7.

Special Meetings of the Board of Directors.

Special meetings of the Board of Directors may be called by the

President on 24 -hours notice to each director, either personally
or by mail or by telegram;

special meetings shall be called by

the President or Secretary in like manner and on like notice on
the written request of two directors.
8.

Quorum.

A majority of the directors in office

shall be necessary to constitute a quorum for the transaction of

business, and the acts of a majority of the directors present at

meeting at which a quorum is present shall be the acts of the
Board of Directors. If all the directors shall severally or
a

collectively consent in writing to any action to be taken by this
corporation, such action shall be as valid a corporate action as

though it had been authorized at a meeting of the Board of
Directors.
9.

Compensation.

Directors as such, shall not

receive any stated salary for their services, but by resolution
of the Board of Directors, a fixed sum and expenses of atten-

dance,

if any, may be allowed for attendance at each regular or

special meeting of the Board of Directors, provided that nothing

herein contained shall be construed to preclude any director from
serving this corporation in any other capacity and receiving

compensation therefor.
10.

Liability of Directors.

(I)

A director of the

corporation shall not be personally liable for monetary damages
as such for any action taken, or any failure to take any action,

unless:
(1)

the director has breached or failed to

perform the duties of his office under Section 1721 (15 Pa.C.S.
Section 1721)

of the Business Corporation Law (or any future act

or provision relating to standard of care and justifiable

reliance); and
(2)

the breach or failure to perform

constitutes self -dealing, willful misconduct or recklessness.

-
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(II)

This paragraph 10 of this Article IV of the

by -laws shall not apply to:
(1)

the responsibility or liability of a

director pursuant to any criminal statute; or
(2)

the liability of a director for the

state or federal law.

payment of taxes pursuant to local,

Any provision in these by -laws to the

(III)

contrary notwithstanding,

this paragraph 10 of Article IV of the

by -laws may not be amended or repealed except by the shareholders
of this corporation.

ARTICLE V
1.

Officers.

-

OFFICERS

The executive officers of the

Corporation shall be chosen by the directors and shall be a Chief
Executive Officer, President, Secretary, and Treasurer.

The

Board of Directors may also choose one or more Vice -Presidents

and such other officers and agents as it shall deem necessary,
who shall hold their offices for such terms and shall have such

authority and shall perform such duties as from time to time
shall be prescribed by the Board.

held by the same person.

Any two or more offices may be

It shall not be necessary for the

officers to be directors.
2.

Compensation.

The salaries of all officers and

agents of the Corporation shall be fixed by the Board of
Directors.
3.

The officers of the Corporation

Term of Office.

shall hold office for one year and until their successors are
Any officer elected or

chosen and shall have qualified.

appointed by the Board of Directors may be removed by the Board
of Directors whenever in their judgment the best interests of the
-
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Corporation will be served thereby.

4.

The Chief Executive Officer.

The Chief Executive

Officer shall preside at all meetings of the shareholders and
He shall oversee the general and active management of

directors.

the Corporation and shall execute bonds, mortgages and other

contracts requiring a seal, under the seal of the Corporation.
He shall be Ex- Officio a member of all committees,

and shall have

the general powers and duties of supervision and management

usually vested in the office of Chief Executive Officer of a
corporation and shall perform such other duties as from time to
time may be assigned by the Board of Directors.
5.

The President shall have general

The President.

and active management of the business of the Corporation,

shall

see that all orders and resolutions of the Board are carried into

effect, subject, however, to the right of the directors to

delegate any specific powers, except such as may be by statute

exclusively conferred on the President, to any other officer or
officers of the Corporation.

He shall execute bonds, mortgages

and other contracts requiring a seal, under the seal of the Corporation.

He shall have the general powers and duties of

supervision and management usually vested in the office of
President of a corporation and shall perform such other duties as
from time to time may be assigned by the Board of Directors.
6.

The Secretary shall attend all

The Secretary.

sessions of the Board and all meetings of the shareholders and
act as clerk thereof,

and record all the votes of the Corporation

and the minutes of all its transactions in a book to be kept for
-
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that purpose; and shall perform like duties for all committees of

the Board of Directors when required.

He shall give, or cause to

be given, notice of all meetings of the shareholders and the
Board of Directors, and shall perform such other duties as may be

prescribed by the Board of Directors, Chief Executive Officer or
President, and under whose supervision he shall be.

He shall

keep in safe custody the corporate seal of the Corporation, and

when authorized by the Board, affix the same to any instrument
requiring it.
7.

The Treasurer shall have custody

The Treasurer.

of the corporate funds and securities and shall keep full and

accurate accounts of receipts and disbursements in books belonging to the Corporation and shall keep the moneys of the

Corporation in a separate account to the credit of the
Corporation.

He shall disburse the funds of the Corporation as

may be ordered by the Board, taking proper vouchers for such
disbursements, and shall render to the Chief Executive Officer,
President and directors, at the annual meetings of the Board, or

whenever they may require

it,

an account of all his transactions

as Treasurer and of the financial condition of the Corporation.

ARTICLE VI
1.

-

VACANCIES

Vacancies in the Board of Directors.

Vacancies in

the Board of Directors, including vacancies resulting from an

increase in the number of directors, may be filled by a majority
vote of the remaining members of the Board of Directors though
less than a quorum, and each person so elected shall be a

director to serve for the balance of the unexpired term and until
his successor is elected by the shareholders, who may make such

election at the next annual meeting of the shareholders or at any
-
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special meeting duly called for that purpose and held prior
thereto.

ARTICLE VII
1.

-

CORPORATE RECORDS

Minute Books and Share Register.

There shall be

kept at the registered office or principal place of business of
this corporation an original or duplicate record of the proceedings of the shareholders and of the directors, and the original
or a copy of its by -laws, including all amendments or alterations

thereto to date, certified by the Secretary of this corporation.
At the registered office, principal place of business or at the

office of this corporation's transfer agent, an original or
duplicate share register shall also be kept giving the names of
the shareholders (arranged in alphabetical order), and showing

their respective addresses, the number and classes of shares held
by each, the number and date of certificates issued for the
shares, and the number and date of cancellation of every

certificate surrendered for cancellation.
2.

Inspection of Corporate Documents.

Every

shareholder upon written verified demand stating the purpose
thereof, shall have a right to examine,

in person or by agent or

attorney, at any reasonable time or times, for any reasonable
purpose, the share register, books or records of account, and

records of the proceedings of the shareholders and directors, and
to make extracts therefrom.

-
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ARTICLE VIII - SHARE CERTIFICATES, DIVIDENDS, ETC.
1.

Share Certificates.

The share certificates, if

any, of this corporation shall be numbered and registered in the

share ledger and transfer books of this corporation, as they are
issued.

Every share certificate may be executed by facsimile or

otherwise on behalf of this corporation in any manner approved by
the Board of Directors.

In case any officer who has signed, or

whose facsimile signature has been placed upon any share certificate shall have ceased to be such officer because of death,

resignation or otherwise before the certificate is issued, it may
be issued by the company with the same effect as if the officer

had not ceased to be such at the date of its issue.
2.

Transfers of Shares.

Transfers of shares shall be

made on the books of this corporation upon surrender of the
certificates therefor, endorsed by the person named in the

certificate or by attorney, lawfully constituted in writing.

No

transfer shall be made inconsistent with the provisions of

Article

8

of the Uniform Commercial Code,

and its amendments and

supplements.
3.

may fix

a time,

Fixing of Record Date.

a.

The Board of Directors

not more than ninety days, prior to the date of

any meeting of shareholders, or the date fixed for the payment of
any dividend or distribution, or the date for the allotment of
rights, or the date when any change or conversion or exchange of

shares will be made or go into effect, as a record date for the

determination of the shareholders entitled to notice of, or to
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vote at, any such meeting, or entitled to receive payment
of any
such dividend or distribution, or to receive any such
allotment
of rights, or to exercise the rights in respect to any
such
change, conversion, or exchange of shares.
In such case, only
such shareholders as shall be shareholders of record on the
date
so fixed shall be entitled to notice of, or to vote
at, such
meeting, or to receive payment of such dividend, or to
receive
such allotment of rights, or to exercise such rights as the case

may be, notwithstanding any transfer of any shares on
the books
of this corporation after any record date fixed, as
aforesaid.

When a determination of shareholders of record has been made as
provided in this paragraph for purposes of a meeting the determination shall apply to any adjournment thereof unless the Board
of Directors fixes a new record date for the adjourned
meeting.
b.

If No Record Date Fixed.

If a record date is not

fixed:
(1)

The record date for determining shareholders entitled

to notice of to vote at a meeting of shareholders shall
be at the

close of business on the day next preceding the day on which
notice is given or, if notice is waived, at the close of business
on the day immediately preceding the day on which the
meeting is
held.
(2)

The record date for determining shareholders entitled

to express consent or dissent to corporate action in writing

without a meeting when prior action by the Board of Directors is
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not necessary, shall be the close of business on the day on
which
the first written consent or dissent is filed with the
Secretary.
(3)

The record date for determining shareholders for any

other purpose shall be at the close of business on the day
on
which the Board of Directors adopts the resolution relating
thereto.
4.

Lost Stock Certificate.

Any person claiming a

share certificate to be lost or destroyed shall make an affidavit
or affirmation of that fact and advertise the same in such
manner
as the Board of Directors may require, and, upon request of
this

corporation, shall give a bond of indemnity with sufficient

surety to protect this corporation or any person injured by the
issue of a new certificate from any liability or expense which it
or they may incur by reason of the original certificate
remaining

outstanding, whereupon a new certificate may be issued of the
same tenor and for the same number of shares as the one alleged
to be lost or destroyed, but always subject to the approval of

the Board of Directors.
5.

Dividends.

Subject to applicable law, the Board

of Directors may declare and pay dividends upon the outstanding

shares of this corporation from time to time and to such extent
as they deem advisable,

in cash,

property or in shares of this

corporation.
6.

Payment of Dividends.

Before payment of any

dividend there may be set aside out of the net profits of this
corporation such sum or sums as the directors, from time to time,
-
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in their absolute discretion, think proper as a reserve fund
to

meet contingencies,

or for equalizing dividends, or for repairing

or maintaining any property of this corporation,

or for such

other purpose as the directors shall think conducive to the
interests of this corporation, and the directors may abolish any
such reserve in the manner in which it was created.

ARTICLE IX
i.

-

MISCELLANEOUS PROVISIONS

Checks or Demands for Money.

All checks or

demands for money and notes of this corporation shall be signed
by such officer or officers as the Board of Directors may from
time to time designate.
2.

Fiscal Year.

The fiscal year shall end on the

31st day of December of each year.
3.

Notice.

Whenever written notice is required to be

given to any person by statute, or by the Articles of Agreement
or these by -laws,

it may be given to such person, either per-

sonally or by sending a copy thereof by first class or express
mail, postage pre -paid or by telegram (with messenger service

specified),

telex or TWX (with answer back received) or courier

service, charges prepaid, or by telecopier, to his address (or to

his telex,

TWX, telecopier or telephone number) appearing on the

books of this corporation, or in the case of directors, supplied

by him to this corporation for the purpose of notice.

If the

notice is sent by mail, telegraph or courier service, it shall be

deemed to have been given to the person entitled thereto when
deposited in the United States mail or with
-
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a

telegraph office or

courier service for delivery to that person or, in the
case of
telex or TWX, when dispatched. A notice of meeting
shall specify
the place, day and hour of the meeting and, in
the case
of a

special meeting, the general nature of the
business to be
transacted.
4.

Waiver of Notice.

Whenever any written notice is

required to be given by statute, or by the Articles
of Agreement
or the by -laws of this corporation, a waiver
thereof in writing,
signed by the person or persons entitled to the
notice, whether
before or after the time stated therein, shall be
deemed

equivalent to the giving of the notice.

Except as otherwise

provided by statute and in these by -laws, neither the
business to
be transacted at, nor the purpose of, a meeting
need be specified
in the waiver of notice of the meeting.
In the case of a special
meeting of shareholders, the waiver of notice shall
specify the
general nature of the business to be transacted.

Attendance of

a

person, either in person or by proxy, at any meeting shall

constitute a waiver of notice of the meeting except where
a
person attends a meeting for the express purpose of
objecting, at
the beginning of the meeting, to the transaction of
any business
because the meeting was not lawfully called or convened.
5.

Call.

Participation in Meetings by Telephone Conference

One or more persons may participate in a meeting of
the

Board of Directors, of a committee of the incorporators,
the

Board of Directors or of the shareholders, by means of
conference
telephone or similar communications equipment by means of
which
-
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all persons participating in the meeting can hear each
other.

Participation in a meeting pursuant to this paragraph shall
constitute presence in person at such meeting.
ARTICLE X - ANNUAL STATEMENT
1.

Annual Business Statement.

The President and

Board of Directors shall present at each annual meeting a
full
and complete statement of the business and affairs of this

corporation for the preceding year.

Such statement shall be

prepared and presented in whatever manner the Board of
Directors
shall deem advisable and need not be verified by a certified
public accountant.
2.

Annual Financial Statement.

The Board of

Directors may, at its discretion, at any special, regular or
annual meeting, elect to furnish annual financial statements
to

the shareholders, however, neither the Board of Directors,
nor
this corporation is under an affirmative duty to provide
financial statements to the shareholders.

ARTICLE XI
1.

-

AMENDMENTS

Amendments to By -laws.

These by -laws may be

altered, amended, or repealed or new by -laws may be adopted by

the affirmative vote of a majority of the Board of Directors at
any annual, regular or special meeting of the Board of Directors,
subject to the power of the shareholders to change such action.
The shareholders may prescribe that any by -law made by them shall
not be altered or repealed by the Board of Directors.
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ARTICLE XII
1.

-

INDEMNIFICATION OF DIRECTORS, OFFICERS
AND EMPLOYEES

Any person who was or is a party or is threatened

to be made a party to any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administra-

tive or investigative (other than an action by or in the right of
this corporation)

by reason of the fact that he is or was a

director, officer, employee, or agent of this corporation, or is
or was serving at the request of this corporation as a
director,

officer, employee or agent of another corporation, partnership,

joint venture, trust or other enterprise, shall be indemnified by
this corporation against expenses (including attorneys' fees)
judgments, fines and amounts paid in settlement actually and

reasonably incurred by him in connection with such action, suit
or proceeding if he acted in good faith and in a manner he

reasonably believed to be in, or not opposed to, the best
interests of this corporation,

and, with respect to any criminal

action or proceedings, had no reasonable cause to believe his

conduct was unlawful.

The termination of any action, suit or

proceedings by judgment, order, settlement, conviction, or upon a
plea of nolo contendere or its equivalent, shall not, of itself,
create a presumption that the person did not act in good faith
and in a manner which he reasonably believed to be in, or not

opposed to, the best interests of this corporation, and, with
respect to any criminal action or proceeding, had reasonable
cause to believe that his conduct was unlawful.
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Any person who was or is a party, or is
threatened
to be made a party to any threatened, pending
or completed action
or suit by or in the right of this corporation
to procure a
2.

judgment in its favor by reason of the fact that
he is or was a
director, officer, employee or agent of this
corporation, or is
or was serving at the request of this
corporation as a director,
officer, employee or agent of another corporation,
partnership,
joint venture, trust or other enterprise, shall be
indemnified by
this corporation against expenses (including
attorneys' fees)
actually and reasonably incurred by him in
connection with the
defense or settlement of such action or suit if
he acted in good
faith and in a manner he reasonably believed to be
in, or not
opposed to, the best interests of this
corporation; except,
however, that no indemnification shall be made in
respect of any
claim, issue or matter as to which such person
shall have been

adjudged to be liable for negligence or willful
misconduct in the
performance of his duty to this corporation unless and
only to
the extent that the Court of Common Pleas of the
county in which
the registered office of this corporation is
located or the court
in which such action or suit was brought
shall determine upon
application that, despite the adjudication of liability
but in
view of all the circumstances of the case, such
person is fairly
and reasonably entitled to indemnity for such
expenses which the
Court of Common Pleas or such other court shall
deem proper.
3.

To the extent that a director, officer,

employee

or agent as above described has been successful
on the merits' or
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otherwise in defense of any action, suit or
proceeding referred
to in paragraphs 1 or 2 of this Article or
in defense of any
claim,

issue or matter therein, he shall be
indemnified against
expenses (including attorneys' fees) actually
and reasonably
incurred by him in connection therewith.
4.

Any indemnification under paragraphs

1 or 2

of

this Article (unless ordered by a court) shall
be made only as
authorized in the specific case upon a
determination that

indemnification of the director, officer, employee or
agent is
proper in the circumstances because he has met the
applicable
standard of conduct set forth in such
subparagraph. Such

deter-

mination shall be made:
(I)

By the vote of the Board of Directors

consisting of directors who were not parties to such
action, suit
or proceedings; or
(II)

If such action is not obtainable, or
even if

obtainable the vote of the disinterested directors so
directs, by
independent legal counsel in a written opinion, or
(III)

By the shareholders.

Expenses incurred by an officer, director,
employee or agent in defending a civil or criminal
action,
5.

suit

or proceeding may be paid by this corporation
in advance of the
final disposition of such action, suit or
proceeding upon receipt
of an undertaking by or on behalf of the
director, officer,
employee or agent to repay such amount if it shall
ultimately be
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determined that he is not entitled to be indemnified
by this
corporation as authorized in this Article.
The indemnification provided by this
Article shall
not be deemed exclusive of any other rights to
which those
6.

seeking indemnification or advancement of expenses
may be
entitled under any by -law, agreement, vote of
shareholders

or

disinterested directors or otherwise, both as to action
in his
official capacity and as to action in another
capacity while
holding such office, and shall continue as to a
person who has
ceased to be a director, officer, employee or
agent and shall
inure to the benefit of the heirs, executors
and administrators
of such a person.
7.

Indemnification pursuant to this Article shall not
be made in any case where the act or failure
to act giving rise
to the claim for indemnification is
determined by a court to have
constituted willful misconduct or recklessness.
8.

Indemnification pursuant to this Article, under
any by -law, agreement, vote of shareholders,
directors or
otherwise, may be granted for any action taken or
any failure to
take any action and may be made whether or not
this corporation
would have the power to indemnify the person
under any provision
of law except as provided in this Article
and whether or not the
indemnified liability arises or arose from any threatened,
pending or completed action by or in the right of
this corporation.
Such indemnification is declared to be
consistent with the
public policy of the Commonwealth of Pennsylvania.
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This corporation may, by action of the
Board of
Directors, purchase and maintain insurance on behalf
of any
person who is or was a director, officer, employee
or agent of
this corporation, or is or was serving at the
request of this
corporation as a director, officer, employee or agent
of another
corporation, partnership, joint venture, trust or
other enter9.

prise against any liability asserted against
him and incurred by
him in any such capacity, or arising out of
his status as such,
whether or not this corporation would have the
power to indemnify
him against such liability under the provisions
of this Article.
This corporation may create a fund of any
nature,
which may, but need not be, under the control of
a trustee, or
otherwise secure or insure in any matter its
indemnification
obligations, whether arising under or pursuant to
this Article or
otherwise.
10.
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AMENDMENT TO
AMENDED AND RESTATED BY -LAWS
OF PENN TREATY NETWORK AMERICA INSURANCE COMPANY

Effective May 13, 2005, Article IV, Section 1 of the Amended and
Restated By -Laws of Penn Treaty Network America Insurance Company is amended
and restated to read in its entirety as follows:

Number of Directors. The business of this corporation shall be managed
by its Board of Directors, which shall be at least seven (7) in number. The
directors need not be residents of this Commonwealth. They shall be elected by
the shareholders, at the annual meeting of shareholders of this corporation, and
each director shall be elected for a term of one year, and until his successor shall
be elected and shall qualify."
"1.

AMERICAN NETWORK INSURANCE COMPANY

AMENDED AND RESTATED
BYLAWS

ARTICLE
1.1

I

- OFFICES

Registered Office. The registered office of this Corporation shall be at

3440 Lehigh Street, Allentown, Pennsylvania, 181D3.
1.2

Additional Offices. This Corporation may also have offices at such other

places as the Board of Directors may from time to time appoint or the business of this
Corporation may require.

ARTICLE 11- SEAL
2.1

Corporate Seal.

The corporate seal shall have inscribed thereon the

name of this Corporation, the year of ìts organization and the words-"CorporateSeal,

PENNSYLVANIA". The corporate seal may be affixed and attested but the affixation or
attestation of the corporate seal shall not be necessarylor the due execution of any

filing or any document or any other purpose by this Corporation under the statutes.

ARTICLE EL
3.1

- SHAREHOLDERS' MEETING

Location of Shareholders'lvleetinq. Meetings of shareholders may

held at the registered office of this Corporation or at such other place within or without

the Commonwealth of Pennsylvania as may froth time to time be selected.

3.2

Date of Annual Shareholders' Meetings.

The annual meeting of the

shareholders shall be held on the fourth Friday in April in each year if not a legal
holiday, and if a legal holiday, then on the next secular day following at such time and

place as may be specified in the notice thereof, at which time the shareholders shall
elect a Board of Directors, and transact such otherbusiness as may properly be
brought before the meeting. If the annual meeting is not called and held within six
months after the designated time, any shareholder may call the meeting at anytime

thereafter.
3.3

Failure to hold Annual Meeting.

Failure to hold the annual meeting at the

designated time shall not work a dissolution of this Corporation or affect otherwise valid

corporate ads.
3.4

Quorum.
A. A meeting of shareholders of this Corporation duly called shall

not be organized for the transaction of business unless a quorum is present. The

presence of shareholders, in person or by proxy, entitled to cast at least a majority of
the votes that all shareholders are entitled to cast on a particular matter to be acted
upon at the meeting shall constitute a quorum for the purposes of consideration and

action on the matter. The shareholders present, in person or by proxy, at a duly

organized meeting may continue to do business until adjournment notwithstanding the
departure of enough shareholders to leave less than a quorum. If a meeting cannot be
organized because a quorum has not attended, those shareholders present and

2

entitled to vote may, except as otherwise provided

in this

paragraph, adjourn the

meeting to such time and place as they may determine.
B.

Those shareholders entitled to vote, in person or by proxy, who attend

a meeting of shareholders that has been previously adjourned because of an absence

of a quorum, for one or more periods aggregating atleast fifteen days; although such
shareholders constitute less than a quorum as fixed in this paragraph or in these
Bylaws, shall nevertheless constitute a quorumlor the purpose of acting upon any

matter set forth in the notice of the meeting if the notice states that those shareholders
who attend the adjourned meeting shall nevertheless constitute a quorum-for the

purpose of acting upon the matter. When a meeting of shareholders is adjourned, it
shall not be necessary to give any notice of the adjourned meeting or the business to
be transacted at an adjourned meeting, other than by announcement at the meeting at

which the adjournment is taken unless the Board of-Directors fixes a new record date
for the adjourned meeting.
C. In

the case of any meeting called for the election of directors,

adjournment or adjournments maybe taken only from day to day, orfor such longer
periods, not exceeding fifteen days each, as the shareholders present and entitled to
vote, in person or by proxy, shall direct, until such directors have been elected. Those

shareholders entitled to vote who attend a meeting called for the election of directors
that has been previously adjourned for lack of a quorum, although such shareholders
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constitute less than a quorum as fixed in this paragraph or in these Bylaws, shall
nevertheless constitute a quorum for the purposed of electing directors.
3.5

Shareholder Action.

Unless otherwise provided in this Article of these

Bylaws, whenever any corporate action is to be taken by a vote of the shareholders of

this Corporation, such action shall be authorized by a majority of the votes cast at a

duly organized meeting of the shareholders by the holders of shares entitled to vote
thereon.
3.6

Proxies.

Every shareholder entitled to vote at a meeting of shareholders

or to express consent or dissent to corporate action ïn writing without a meeting may

authorize another person to act for him by proxy. The presence of, or vote or other
action at a meeting of shareholders, or the expression of consent or dissent to

corporate action in writing, by proxy of a shareholders shall constitute the presence of,
or vote or action by, or written consent or dissent of the shareholder for the purposes of

this paragraph. Where two or more proxies of a shareholder are present, this

Corporation shall, unless otherwise expressly provided in the proxy or proxies, accept
as the vote of all shares represented thereby the vote cast by a majority of such proxies
and, if a majority of the proxies cannot agree whether the shares represented shall be

voted or upon the manner of voting the shares, the voting of the shares shall be divided

equally among those persons. Every proxy shall be executed in writing by the

shareholder or by his duly authorized attorney-in -fact and filed with the Secretary of
this Corporation. A proxy, unless coupled with an interest, shall be revocable at Will,
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notwithstanding any other agreement or any provision in the proxy to the contrary, but
the revocation of a proxy shall not be effective until written notice thereof has been
given to the Secretary of this Corporation. An unrevoked proxy shall not be valid after

three years from the date of the execution unless a longer time is expressly provided
therein. A proxy shall not be revoked by death or incapacity of the maker unless,
before the vote is counted or the authority is exercised, written notice of the death or

incapacity is given to the Secretary of this Corporation.
3.7

Voting.
A.

Shares of this Corporation standing in the name of a trustee or

other fiduciary and shares held by an assignee forthebenefit of creditors or

a

receiver may be voted by the trustee, fiduciary, assignee or receiver. A shareholder
whose shares are pledged shall be entitled to vote the shares until the shares have
been transferred into the name of the pledgee, or a nominee of the pledgee, but

nothing in this paragraph shall affect the validity of a proxy given to a pledgee or
nominee. Where shares of this Corporation are held jointly or as tenants in common by
two or more persons, as fiduciaries or otherwise: (i) if any or all of such persons is

present in person or by proxy, all of the shares standing in the names of such persons
shall be deemed to be representedforthe purpose of determining a quorum and this

Corporation shall accept as the vote of all the shares the vote cast by a majority of such
persons or, if only one, such person; and (ii) if the persons are equally divided upon

whether the shares held by them shall be voted or upon the manner of voting the
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shares, the voting of the shares shall be divided equally among the persons without

prejudice to the right of the joint owners or the beneficial owners thereof among
themselves. If there has been filed With the Secretary of this Corporation a copy,

certified by an attorney at law to be valid, or the agreement under which any shares are
held or the instrument by which the trust or estate was created or the order of court

appointing them or of any order of court directing the voting of the shares, the persons
specified as having such voting power in the latest document so filed (and only those
persons) shall be entitled to vote the shares but only in accordance therewith.
B.

Any domestic or foreign corporation-for profit or notl''or- profit that is

a shareholder of this Corporation may vote by any of its officers or agents, or by proxy

appointed by an officer or an agent, unless some other person is appointed as its
general or special proxy, by resolution of the board of directors of the corporation or a

provision of its articles of bylaws, a copy of which resolution or provision certified to be
correct by one of its officers has been filed with the Secretary of this Corporation, in

which case that person so appointed shall be entitled to vote the shares.
3.8

Annual Meeting Notice. Written notice of the annual meeting shall be

mailed to each shareholder entitled to vote thereat, at such address as appears on the
books of this Corporation, at least five (5) days prior to the meeting unless a greater

period is required by statute in a particular case.
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3.9

Judges of Election. In advance of any meeting of shareholders, the

Board of Directors may appoint judges of election, who need not be shareholders, to
act at such meeting or any adjournment thereof. If-judges of election be not so

appointed, the chairman of any such meeting may, and on the request of any

shareholder or his proxy, shall, make such appointment at the meeting. The number of
judges shall be one or three. If appointed at a meeting on the request of one or more
shareholders or proxies, the majority of shares present and entitled to vote shall
determine whether one of three judges are to be appointed. On request of the
chairman of the meeting, or of any shareholder orbis proxy, the judges shall make a

report in writing of any challenge or question or matter determined by them, and
execute a certificate of any factfound by them. No person who is a candidate-for office
shall act as a judge.

3.10

Special Meetings of Shareholders. Special meetings of the shareholders

may be called at any time by theBoard of Directors or theFresident. At any lime, upon

written request of any person who has called a special meeting, it shall be the duty of
the Secretary of this Corporation to-fix the time of the meeting which, if the meetings

called pursuant to a statutory right, shall be held not more than sixty (60) days after
receipt of the request. If the Secretary neglects or refuses to fix the time of the
meeting, the person or persons calling the meeting may do so.
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3.11

Business Transacted at Special Meetings of Shareholders.

Business

transacted at all special meetings shall be confined to the objects stated in the notice
and matters germane thereto.
3.12

Notice of Special Meetings of Shareholders. Written notice of a special

meeting of shareholders stating the time and place and the general nature of the

business to be transacted, shall be mailed, postage pre -paid, to each shareholder
entitled to vote thereat at such address as appears on the books of this -Corporation, at
least five (5) days before such meeting, unless a greater period of notice is required by

statute in a particular case.
3.13

Shareholder Lists. The officer or agent having charge of the transfer

books shall make a completelist of the shareholders entitled to vote at any meeting Of

shareholders (arranged in alphabetical order), with the address of and the number of
shares held by each. Such fist shall be subject to inspection by any shareholder during
the whole time of the meeting.

3.14

Action by Unanimous Consent of Shareholders in Lieu of a Meeting. Any

action required or permitted to be taken at a meeting of the shareholders or a class oï

shareholders of this Corporation may be taken without a meeting

if,

prior or subsequent

to the action a consent or consents thereto by all the shareholders who would be

entitled to vote at a meeting are filed with the Secretary.

s

3.15

Action by Majority Consent of Shareholders in Lieu of a Meeting. Any

action required or permitted to be taken at a meeting of the shareholders or of a class

of shareholders may be taken without a meeting upon the written consent of
shareholders who would have been entitled to cast the minimum number of votes that
would be necessary to authorize the action at a meeting at which all shareholders
entitled to vote thereon were present and voting. Any shareholder action effected by
the procedures set forth in this subparagraph shall not become effective until at least
ten (10) days after written notice of the actionhasbeen given to each shareholder

entitled to vote thereon who has not consented thereto. The written consent required
by this subparagraph may be given by proxy.

ARTICLE IV
4.1

- DIRECTORS

Number of Directors. The business of this Corporation shall be managed

by its Board of Directors, which shall be at least seven 17)in number. The directors

need not be residents of this Commonwealth. They shall be elected by the

shareholders, at the annual meeting of shareholders

oT

this Corporation, and each

director shall be elected for the term of one (1) year, and until his or her successor
shall be elected and shall qualify.
4.2

Resignation, Removal of Directors. Any director may resign at any time.

Such resignation shall be in writing, but acceptance thereof shall not be necessary to
make it effective. Any director may be removed from office at a meeting of
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shareholders, without assigning any cause by vote of the shareholders entitled to cast
at least a majority of the votes which all shareholders would be entitled to cast in any

annual election of directors. A new director or directors may be elected at the same
meeting. The Board of Directors may declare vacant the office of a director if he or she
is declared of unsound mind by an order of court, or convicted of felony, or for any

other proper cause.
4.3

Powers of Directors.

In addition to the powers and authorities by these

Bylaws expressly conferred upon them, the Board oTDirectors may exercise all such

powers of this Corporation and do all such lawful acts and things as are not by statute
or by the Articles of Incorporation or by-these-Bylaws directed or regwredtobe

exercised or done by the shareholders.
4.4

Location of Meetings ofithe Board of Directors. The meetings

oT

the

Board of Directors may be held at such place within this Commonwealth, or elsewhere,
as a majority of the directors may -from

totime appoint, or as maybe designated in

the notice calling the meeting.
4.5

Meetings of the Board of Directors.

Each newly elected Board of

Directors may meet at such place and time as shall be-fixed by the shareholders at the
meeting at which such directors are elected and no notice shall be necessary to the

newly elected directors in order to legally constitute the meeting, or they may meet at
such place and time as may be fixed by the consent in writing of all the directors.
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4.6

Annual Meetings of the Board of Directors.

Annual meetings of the

Board of Directors shall be held without notice immediately following the annual

shareholders meeting at the registered office

ofi

the -Corporation, or at sudi other time

and place as shall be determined by the Board of Directors.

4.7

Special Meetings of the-Board of-Directors. Special meetings df the

Board of Directors may be called by the President on 24 -hours notice to each director,

either personally or by mail or by telegram; special meetings shall be called by the
President or Secretary in like manner and on like notice on the written request of two
directors.
4.8

Quorum. A majority of the directors in office shall be necessary to

constitute a quorum for the transaction of business, and the acts of a majority of The
directors present at a meeting at which a quorum is present shall be the ads of the
Board of Directors. If all the directors shall severally or collectively consent

n writing to

any action to be taken by this Corporation, such action shall be as valid a corporate

action as though it had been authorized at a meeting df the Board ofBirectors.
4.9

Compensation.

Directors as such, shall not receive any stated salary for

their services, but by resolution offhe Board of Directors, a fixed sum and expenses of
attendance, if any, may be allowed for attendance at each regular or special meeting of
the board of directors, provided that nothing herein contained shall be construed to

preclude any director from serving this Corporation in any other capacity and receiving
compensation therefor.
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4.10

Liability of Directors.

(A) A director of the Corporation shall not be

personally liable for monetary damages as such for any action taken, or any failure to

take any action, unless:
(1) the director has breached or failed to perform the duties of his office
as provided for under-Section 1713 (15Pa.C.S. §1-T13) of the

Business Corporation Law of 1988 (or any future act or provision
relating to standard of care and]ustifiable reliance); and
(2) the breach or failure to perform constitutes self-dealing, willful

misconduct or recklessness.
(B) This paragraph 4.10 of this Article IV of the Bylaws shall not apply to:

(1) the responsibility orTiäbility of a director pursuant to any cñm nal

statute; or
(2) the liability of a director for the payment of taxes pursuant to local,

state or federal law.
(C) Any provision in these Bylaws to the contrary notwithstanding, this

paragraph 4.10 of this Article IV of the-Bylaws may notbe amended or repealed except

by the shareholders of this Corporation.

ARTICLE V - COMMITTEES
5.1

Establishment and Powers. TheBoard diDirectors may, by resolution

adopted by a majority of the directors in office, establish one or more committees to
12

serve at the pleasure of the Board, consisting in each case of one or more directors,
and may designate one or more directors as alternate members of such a committee.

Any committee, to the extent provided in the resolution by which it is established, shall
have and may exercise all of the powers and authority of the Board oTDirectors except

that a committee shall not have any power or authority as to the following:
(A)

The submission to shareholders of any action requiring approval of

shareholders under the Business Corporation Law of 1988, as
amended;
(B)

The creation or filling of vacancies in the Board of Directors;

(C)

The adoption, amendment or repeal of these Bylaws;

(D)

The amendment or repeal of any resolution of the Board of

Directors thatby itsterms is amendable or repealable onlyby the
Board of Directors; and
(E)

Action on matters committed by a resolution of theBoard of
Directors to another committee of the Board of Directors.

In the absence or disqualification of a member and alternate member or members of a

committee, the member or members of the committee present at any meeting and not

disqualified from voting, whether or notthey constitute a quorum, may unanimously
appoint another director to act at the meeting in place of the absent or disqualified
member.
5.2

Quorum. A majority of the directors appointed to a committee shall

constitute a quorum for the transaction of business, and the acts of a majority of me
directors appointed to a committee present and voting at a meeting of the committee at
which a quorum is present shall be the acts of the committee.

13

5.3

Meetings and Notices. A committee may, by resolution, fix regular

meeting dates of which no notice need be given to members of the committee. Special

meetings of a committee may be held at the call of the chairman of the committee upon
such notice as is provided in these Bylaws for special meetings of the Board of

Directors. Any action required or permitted to betaken at a meeting

of the members

Of

a committee may be taken without a meeting if, prior or subsequent to the action, a

consent or consents in writing setting-forth the action so taken shall be signed by all the
members of the committee and shall be filed with the secretary of the Corporation.
5.4

Board Submission. All action taken-by-the committees shall be reported

to the Board not later than the next succeeding regular meeting of the Board.

ARTICLE VI
6.1

- OFFICERS

Officers. The executive officers Of the-Corporation shall be chosen by the

directors and shall be a Chief Executive Officer, President, Secretary and Treasurer.
The Board of Directors may also choose one or moreVice- Presidents and such other
officers and agents as it shall deem necessary, who shall hold their offices for such
terms and shall have such authority and shall pefform such duties as-from time to time
shall be prescribed by the Board. Any two or more offices may be held by the same
person. It shall not be necessary for the officers to

6.2

directors.

Compensation. The salaries of all officers and agents of the Corporation

shall be fixed by the Board of Directors.
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6.3

Term of Office. The officers of the Corporation shall hold office for one

year and until their successors are chosen and shall have qualified. Any officer elected
or appointed by the Board of Directors may be removed by the Board of Directors

whenever in their judgment the best interests of the Corporation will be served thereby.
6.4

The Chief Executive Officer. The Chieï-Execütive Officer shall preside at

all meetings of the shareholders and directors. He shall oversee the general and active

management of the Corporation and shall execute bonds, mortgages and other

contracts requiring a seal, under the seal of the Corporation. He shall be Ex- Officio a
member of all committees, and shall have the general powers and duties of supervision
and management usually vested in the office of Chief Executive Officer of a corporation
and shall perform such other duties as from time to-time may be assignedöytheBoard

of Directors.
6.5

The President. The President shall have general and active

management of the business of the-Corp-oration, shall see that all orders and

resolutions of the Board are carried into effect, subject, however, to the right of the
directors to delegate any specific powers, except such as may be by statute exclusively
conferred on the President, to any other officer or officers of the Corporation. He shall
execute bonds, mortgages and other contracts requiring a seal, underThe seal of the
Corporation. He shall have the general powers and duties of supervision and
management usually vested in the office of President of a corporation and shall perform
such other duties as from time to time may be assigned by the Board of Directors.
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6.6

Vice Presidents. The Vice President, or if there shall be more than

one, the Vice Presidents in the order determined by the Board of Directors, shall, in the

absence or disability of the President, perform the duties and exercise the powers df
the President and shall perform such other duties and have such other powers as the
Board of Directors may from time to time prescribe.
6.7

The Secretary. The Secretary shall attend all sessions of the Board and

all meetings of the shareholders and act as clerk theredf, and record all the votes

&the

Corporation and the minutes of all its transactions in a book to be kept for that purpose'
and shall perform like dutieslor all committees of theBoard of Directors when required.
He shall give, or cause to be given, notice of all meetings of the shareholders and the

Board of Directors, and shall perform such other duties as may be prescribed-by-the
Board of Directors, Chief Executive Officer or President, and under whose supervision
he shall be. He shall keep in safe custody the corporate seal of the -Corporation, and

when authorized by the Board, affix the same to any instrument requiring it.
6.8

The Treasurer. The -Treasurer shall-have custody of the corporate-funds

and securities and shall keep full and accurate accounts of receipts and disbursements
in books belonging to the Corporation and shall keep the moneys of thee-Corporation ïn
a separate account to the credit of the Corporation. He shall disburse the funds of the

Corporation as may be ordered by theBoard, taking proper vouchers-for such
disbursements, and shall render to the Chief Executive Officer, President and directors,
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at the annual meeting of the Board, or whenever they may require it, an account of all

his transaction as Treasurer and of thefinanoial condition of the Corporation.

ARTICLE VI]
7.1

- VACANCIFS

Vacancies of the Board of Directors. Vacancies in the Board of Directors,

including vacancies resulting from anincreasein the number of directors, maybe Tilled
by a majority vote of the remaining members of the Board of Directors though less than
a quorum, and each person so elected shall be a director to serve for thebalance of

the unexpired term and until his successor is elected by the shareholders, who may
make such election at the next annual meeting of the shareholders or at any spedial
meeting duly called for that purpose and held prior thereto.

ARTICLE
8.1

Vttt- CORPORATE

RECORDS

-

Minute Books and Share Register. There shall be kept

atthe

registered

office or principal place of business of this Corporation an original or duplicate record

of the proceedings of the shareholders and of the directors, and the original or a copy
of its Bylaws, including all amendments or alterations thereto to date, certified by the
Secretary of this Corporation. At the registered Office, principal place of-business of at
the office of this Corporation's transfer agent, an original or duplicate share register
shall also be kept giving the names of the shareholders (arranged in alphabetical
order), and showing their respective addresses, the number and classes of shares held
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by each, the number and date of certificates issued for the shares, and the number and

date of cancellation of every certificate surrendered for cancellation.
8.2

Inspection of Corporate Documents. -Every shareholder upon Written

verified demand stating the purpose thereof, shall have a right to examine, in person or
by agent or attorney, at any reasonable time or times, -for any reasonable purpose, the

share register, books or records of account, and records of the proceedings of the

shareholders and directors, and to make extracts therefrom.

ARTICLE IX
9.1

- SHARE CERTIFICATES, DIVIDENDS, ETC.

Share Certificates. The share certificates, ïf any, of this -Corporation shall

be numbered and registered in the share ledger and transfer books of this Corporation,

as they are issued. Every share certificate maybe executed by facsimile or otherwise

on behalf of this Corporation in any manner approved by the Board of Directors. In

case any officer who has signed, or whose facsimiles signature hasbeen placed upon
any share certificate shall have ceased to be such officer because of death, resignation
or otherwise before the certificateisissued, it maybeissued by the-Corporation with
the same effect as if the officer had not ceased to be such at the date of its issue.
9.2_

Transfers of Shares_ Transfersof shares shall be made on thebooks of

this Corporation upon surrender of the certificates therefor, endorsed by the person
named in the certificate or by attorney,lawfully constituted ïn writing. No trans-fer shall
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be made inconsistent with the provisions of Article 8 of the Uniform Commercial Code,

and its amendments and supplements.
9.3

Fixing of Record Date. (A) The Board of Directors may fix a time, not

more than ninety (90) days, prior to the date of any meeting of shareholders, or the

date fixed for the payment of any dividend or distribution, or the date for the allotment

of rights, or the date when any change or conversion or exchange of shares Will be
made or go into effect, as a record date for the determination of the shareholders

entitled to notice of, or to vote at, any such meeting, or entitled to receive payment of
any such dividend or distribution, or to receive any such allotment of rights, or to

exercise the rights in respect to any such change, conversion, or exchange
In such case, only such

Of

shares.

shareholders as shall be shareholders of record on the date so

fixed shall be entitled to notice ot, or to vote át, such meeting, or to receive payment of
such dividend, or to receive such allotment of rights, or to exercise such rights as the
case maybe, notwithstanding any transfer of any shares on the books of this

Corporation after any record date fixed, as aforesaid. When a determination of

shareholders of record has been made as provided-inthis paragraph-for purposes ofi a
meeting the determination shall apply to any adjournment thereof unless the Board of

Directors fixes a new record date for the adjourned meeting.
(B) If No Record Date Fixed.

If a record date is not fixed:

(1) the record datetor determining shareholders entitled to notice of,

and to vote at, a meeting of shareholders shall be at the close of
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business on the day next preceding the day on which notice is
given or, if notice is waived, at the close of business on the day

immediately preceding the day on which the meeting is held.
(2) The record date for determining shareholders entitled to express

consent or dissent to corporate action in writing Without a meeting
when prior action by the Board of Directors is not necessary, shall
be the close of business on the day on which

thefirst written

consent or dissent is filed with the Secretary.
(3) The record date for determining Share-holders-for any other

purpose shall be at the close of business on the day on which the
Board- of-Directors adopts-the resolution relating thereto.
9.4

Lost Stock Certificate.

Any person claiming a share certificate to be lost

of destroyed shall make an affidavit or affirmation of thatlact and advertise the same
in such manner as the Board of Directors may require, and, upon request of this

Corporation, shall give a bond of indemnity with sufficient surety to protect this

Corporation or any person injured by the issue of a new certificate from any liability or
expense which it or they may incur-by reason of the original certificate remaining
outstanding, whereupon a new certificate may be issued of the same tenor and for the
same number of shares as the one alleged tobe lost or destroyed but always subject
,

to the approval of the Board of Directors.
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9.5

Dividends. Subject to applicable law, the Board of Directors may declare

and pay dividends upon the outstanding shares of this Corporation from time to time
and to such extent as they deem advisable, in cash, property or in shares of this
Corporation.
9.6

Payment of Dividends. Before payment of any dividend there may be set

aside out of the net profits of this Corporation such sum or sums as the directors, -from

time to time, in their absolute discretion, think proper as a reserve fund to meet
contingencies, or for equalizing dividends, orfor repairing or maintaining any property

of this Corporation, or for such other purpose as the directors shall think conducive to
the interests of this Corporation, and the directors may abolish any such reserve in the

manner in which

it

was created.

ARTICLE X
10.1

- MISCELLANEOUS PROVISIONS

Checks or Demands for Money. All checks or demands for money and

notes of this Corporation shall be signed by such officer or officers as the-Board

Of

Directors may from time to time designate. Any note, mortgage, evidence of
indebtedness, contract or other document, or any assignment or endorsement thereof,

executed or entered into between the Corporation and any other person, when signed
by the President or any Vice President of the Corporation, or by such other Officer or

officers as the Board of Directors may from time to time designate, shall be deemed to
be properly executed for and in behalf of the Corporation.
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10.2

Fiscal Year.

The fiscal year shall end on the 31st day of December of

each year.
10.3

Notice.

Whenever written notice is required to be given to any person by

statute, or by the Articles of Incorporation ortheseBylaws, it may be given-to such

person, either personally or by sending a copy thereof by first class or express mail,

postage pre -paid or by telegram (Nñth messenger service specified), telex o(T WX (vülth

answer back received) or courier service, charges prepaid, or by telecopier, to his
address (or to his telex, TWX, telecopier or telephone number) appearing on-thebooks

of this Corporation, or in the case of directors, supplied by him to this Corporation for
the purpose of notice. If the notice îs sent by mail, telegraph or courier service,lt shall
be deemed to have been given to the person entitled thereto when deposited in the

United States mail or with a telegraph office or courier service for delivery to that
person or, in the case of telex or TWX, when dispatched. A notice of meeting shall

specify the place, day and hour of the meeting and, in the case of a special meeting,
the general nature of the business to be transacted.
10.4

Waiver of Notice. Whenever any written notice is required to be given by

statute, or by the Articles of Incorporation or the Bylaws of this Corporation, a waiver

thereof in writing, signed by the person or persons entitled to the notice, whetherbetore
or after the time stated therein, shall be deemed equivalent to the giving of the notice.
Except as otherwise provided by statute and in TheseBylaws, neither-the business to
be transacted at, nor the purpose of, a meeting need be specified in the waiver of
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notice of the meeting. In the case of a special meeting of shareholders, the waiver of

notice shall specify the general nature of the business to be transacted. Attendance of
a person, either in person or by proxy, at any meeting shall constitute a waiver of notice

of the meeting except where a person attends a meeting for the express purpose of
objecting, at the beginning of the meeting, to the transaction of anybusiness because
the meeting was not lawfully called or convened.
10.5

Participation in Meetings by Telephone-Conference Call. One or more

persons may participate in a meeting of the Board of Directors, of a committee of the
Board of Directors or of the shareholders, by means

Of

conference telephone or similar

communications equipment by means of which all persons participating in the meeting
can hear each other. Participation in a meeting pursuantto this paragraph shall

constitute presence in person at such meeting.

ARTICLE XI
11.1

- ANNUAL STATEMENT

Annual Business Staterrrent The President and Board of Directors shall

present at each annual meeting a-full and complete statement of thebusiness and
affairs of this Corporation for the preceding year. Such statement shall be prepared
and presented in whatever manner theBoard of-Directors shall deem advisable and

need not be verified by a certified public accountant.
11.2

Annual Financial Statement. -The Board of Directors may, at its

discretion, at any special, regular or annual meeting, elect to furnish annual financial
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statements to the shareholders, however, neither the Board of Directors, nor this

Corporation is under an affirmative duty to provide financial statements to the
shareholders.
ARTICLE
12.1

X11

- AMENDMENTS

Amendments to Bylaws. These Bylaws may be altered, amended or

repealed and new bylaws may be adopted by Ji) a majority of the votes cast at a duly

organized meeting of shareholders or (ii) with respect to those matters that are not by
statute committed expressly to the Shareholders, by the vote of a majority

Of

the

directors of the Corporation present and voting at any duly organized meeting of
directors. In the case of a meeting

Of

Shareholders, written notice shall be given to

each shareholder that the purpose, or one of the purposes, of the meeting is to

consider the adoption, amendment or repeal

Of

theBylaws, and a copy of the proposed

amendment or a summary of the changes to be effected thereby shall be included in, or

enclosed with, the notice. No alteration, amendment or repeal of theseBylaws that
limits indemnification rights, increases the liability of directors or changes the manner
or vote required to make such alteration, amendment or repeal, shall be made except
by the affirmative vote of the shareholders entitled to cast at least a majority of the

votes which all shareholders are entitled to cast thereon.
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ARTICLE XIII
13.1

- INDEMNIFICATION OF DIRECTORS, OFFICERS AND EMPLOYEES

Any person who was or

a party,

oris threatened to be made

a party to

any threatened, pending or completed action, suit or proceeding, whether civil, criminal,

administrative or investigative (other than an actìonby orin the right of this
Corporation) by reason of the fact that he is or was a director, officer, employee, or
agent of this Corporation, or is or was serving at the request of this Corporation as a
director, officer, employee or agent of another corporation, partnership, joint venture,

trust or other enterprise, shallbe ìndemnifiedby thistorporation against expenses

(including attorneys' fees), judgments, fines and amounts paid in settlement actually
and reasonably incurred byhim ïn connection With sudi action, suit or proceeding

if he

acted in good faith and in a manner he reasonably believed to be in, or not opposed to,
the best interests of this Corporation, and, with respect to any criminal action or

proceedings, had no reasonable cause to believe his conduct was unlawful. The

termination of any action, suit or proceedings by judgment, order, settlement,
conviction, or upon a plea of nolo contendere or its equivalent, shall not, of itself,

create a presumption that the person did not actin good-faith and in a manner wTiich he
reasonably believed to be in, or not opposed to, the best interests of this Corporation,
and, with respect to any criminal action or proceeding, had reasonable cause to-believe

that his conduct was unlawful.
13.2

Any person who was or is a party, or is threatened to be made a party to

any threatened, pending or completed action or suit by or in the right of this
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Corporation to procure a judgment in its favor by reason of the fact that he is or was a
director, officer, employee, or agent of this Corporation, or is or was serving at the

request of this Corporation as a director, officer, employee or agent of another

corporation, partnership, joint venture, trust or other enterprise, shall be indemnified by
this Corporation against expenses (including attorneyflees) actually and reasonably
incurred by him in connection with the defense or settlement of such action or suit if he
acted in good faith and in a manner he reasonably-believed to be in, or not opposed to,

the best interests of this Corporation; except, however, that no indemnification shall be
made in respect of any claim, ïssue or matter as to which such person shallhavebeen

adjudged to be liable for negligence or willful misconduct in the performance of his duty
to this Corporation unless and

onlyto the extentlhat The Court of Common

leas Of the

county in which the registered office of this Corporation is located or the court in which
such action or suit was brought Shall determine upon application that, despite the

adjudication of liability but in view of all the circumstances of the case, such person is

fairly and reasonably entitled to indemnity for such expenses which the Court

Of

Common Pleas or such other court shall deem proper.
13.3

To the extent that a director, officer, employee or agent as above

described has been successful on the merits or otherwise in defense of any action, suit
or proceeding referred to in paragraphs 13.1 or T3.2 o]' this Article or ìn deTense cil any
claim, issue or matter therein, he shall be indemnified against expenses (including

attorneys'Tees) actually and reasonably incurred byliïm in connection Therewith.
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13.4

Any indemnification under paragraphs 13.1 or 13.2 of this Article (unless

ordered by a court) shall be made only as authorized in the specific case upon a
determination that indemnification of the director, officer, employee, or agent is proper
in the circumstances because he has met the applicable standard of conduct set forth
in such subparagraph. Such determination shall be made:

(A) by the vote of the Board of Directors consisting of directors who were

not parties to such action,

sit or proceedings;

or

(B) if such action is not obtainable, or even if obtainable the vote of the

disinterested directors so directs, by independent legal counsel in a
written opinion; or
(C) by the shareholders.

13.5

Expenses incurred by an officer, director, employee or agent in defending

a civil or criminal action, suit or proceeding

maybe päid by this Corporation in

advance of the final disposition of such action, suit or proceeding upon receipt of an
undertaking by or on behalf of the director, officer, employee or agent to repay sudi
amount if it shall ultimately be determined that he is not entitled to be indemnified by
this Corporation as authorized in this Article.
13.6

The indemnification provided by this Article shall not be deemed exclusive

of any other rights to which those seekuig indemnification or advancement of expenses
may be entitled under any bylaw, agreement, vote of shareholders or disinterested

directors or otherwise, both as to action in his official capacity and as to action in
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another capacity while holding such office, and shall continue as to a person who has
ceased to be a director, officer, employee or agent and shall inure to the benefit of the
heirs, executors and administrators of such a person.
13.7

Indemnification pursuant to this Article shall not be made in any case

where the act or failure to act giving riselo the claimlor indemnification is determined
by a court to have constituted willful misconduct or recklessness.
13.8

Indemnification pursuant to this Article, under any bylaw, agreement,

vote of shareholders, directors or otherwise, may be granted for any action taken or
any failure to take any action and maybe made whether or not this -Corporation would

have the power to indemnify the person under any provision of law except as provided
in this Article and whether or not the-indemnified TiiamTty arises or arose-from any

threatened, pending or completed action by or in the right of this Corporation. Such
indemnification is declared to

consistent with the public policy of the- Commonwealth

of Pennsylvania.
13.9

For purposes of this Article 13, the Corporation shall be deemed to have

requested an officer, director, employee or agent to serve as-fiduciary With respect to
an employee benefit plan where the performance by such person of duties to the

Corporation also imposes duties on, or otherwise involves services by, such person as
a

fiduciary with respect to the plan; excise taxes assessed on an authorized

representative with respect to any transaction With an employee benefit plan shall be
deemed "fines"; and action taken or omitted by such person with respect to an
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employee benefit plan in the performance of duties for a purpose reasonably believed
to be in the interest of the participants and beneficiañes of the plan shall be deemed to
be for a purpose which is not opposed to the best interests of the Corporation.

13.10 This Corporation may, by action of the Board of Directors, purchase and

maintain insurance on behalf of any person who is or was a director, officer, employee
or agent of this Corporation, or is or was serving at the request of this-Corporation as a

director, officer, employee or agent of another corporation, partnership, joint venture,

trust or other enterprise against any liability asserted against him and incurredby him
in any such capacity, or arising out of his status as such, whether or not this

Corporation would have the power to indemnify Yiim against such liability under the
provisions of this Article.
13.11 This Corporation may create a fund of any nature, which may, but

need not be, under the control of a trustee, or otherwise secure or insurein any matter
its indemnification obligations, whether arising under or pursuant to this Article or

otherwise.
13.12 All rights of indemnification under this Article 13 shall be deemed a

contract between the Corporation and the person entitled to indemnification under this

Article 13 pursuant to which the Corporation and each such person intend to be legally
bound. Any repeal, amendment or modification hereof shall be prospective only and
shall not limit, but may expand, any rights or obligations in respect of any proceeding
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whether commenced prior to or after such change to the extent such proceeding
pertains to actions or failures to act occurring prior to such change.
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