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INTERVENORS’RESPONSE TO THE REHABILITATOR’S
APPLICATION FOR RELIEF IN LIMINE TO ESTABLISH STANDARDS OF
REVIEW APPLICABLE TO THE PROPOSED REHABILITATION PLAN
Intervenors Eugene J. Woznicki and Penn Treaty American Corporation
(collectively, “Intervenors”) submit this response to the Brief in Support(“Brief”) ofthe
Application For ReliefIn Limine of Rehabilitator Teresa D. Miller to Establish Standards of
Review Applicable to the Proposed Rehabilitation Plan (“Application”).1 As explained below,
the Application should be denied because:(a)the Application fails to comply with the directives
ofthe Court’s December 19, 2014 Order;(b)the Rehabilitator improperly seeks to reopen issues
regarding the legal standard applicable to the conversion of a rehabilitation to a liquidation
decided in the Court’s May 3, 2012 Opinion, which is the law ofthe case;(c)the Rehabilitator
has waived or conceded certain issues addressed in the Application earlier in this proceeding,
and is judicially estopped from now attempting to assert a contrary position; and(d)the legal
standard that would be applicable to review a true rehabilitation is inapplicable to this liquidation
plan.
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In its Order of December 19, 2014, this Court directed the Rehabilitator to file a memorandum
setting forth the standard applicable to the Court’s approval, disapproval, or modification ofthe
Plan he filed. Instead of providing such a memorandum,the Rehabilitator filed the Application.
The Intervenors respond herein to the Application. They also provide the Court with a separate
memorandum setting forth the standard applicable to the Court’s decision, in accordance with the
December 19, 2014 Order.

Alternatively, if the Court determines that any ofthe rehabilitation plans for
PTNA and ANIC proposed by the Rehabilitator should be modified and approved, the applicable
legal standard under Section 516(d)is a simple one. The Commonwealth Court may modify and
approve as modified a proposed plan as warranted to “check any abuse of discretion by the
Commissioner” or to render the plan “free from any abuse of the Rehabilitator’s discretion.”
Foster v. Mutual Fire, Marine and Inland Ins. Co.,531 Pa. 598, 609,614 A.2d 1086, 1091

(1992)(“Mutual Fire II”), affirming sub nom., remanding in part, Grode v. Mutual Fire Marine
and Inland Ins. Co.,527 A.2d 798 (Pa. Cmwlth. 1990)(“Mutual Fire I”).

I.

ARGUMENT
A.

The Application Should Be Denied Because It Fails To Comply With The
Directives Of The Court’s December 19,2014 Order.
The Application fails to comply with the Court’s December 19, 2014 Order. The

Court ordered the Rehabilitator to file a memorandum oflaw explaining the legal standard
applicable to Section 516(d). The Rehabilitator failed to comply with that Order by instead filing
an “application for relief” and by addressing the legal standard applicable to a different section
of Article V than the Court directed him to focus on. The Court obviously did not request
briefing on the standard applicable to Section 518(a)because that issue is thoroughly addressed
in the Opinion. Accordingly, the Court should deny the Application.
B.

The Application Should Be Denied Because The Rehabilitator Improperly
Seeks To Reopen Issues Decided In The Court’s May 3,2012 Opinion.
The Application improperly seeks to reopen issues that were decided in the

Court’s May 3, 2012 Order and Opinion, entered as a judgment pursuant to the Notice of
Judgment dated September 28, 2012 denying the Rehabilitator’s Post-Trial Motion, and as
amended on December 28, 2012(the “Opinion” and “Order”). The Court’s December 19, 2014
Order directed the Rehabilitator to file a memorandum oflaw explaining the legal standard for
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the approval, disapproval or modification ofthe Second Amended Plan of Rehabilitation ofthe
Companies under Section 516(d)of Article V,40 P.S. §221.16(d).2 Instead, the Rehabilitator
filed the Application, the bulk of which is devoted to attempting to reopen the settled issues of
the burden of proof and legal standard applicable to reviewing a petition to convert a
rehabilitation to a liquidation under Section 518(a)of Article V,40 P.S. §221.18(a).3 See
Rehabilitator’s Brief at 6-7, 10-23. This Court has already decided these issues in its Opinion,
which is the law ofthe case. See Opinion at 1, 122-137. Specifically, the Court’s Opinion at
pages 122-123 sets forth the applicable standard, quoting Section 518(a) and Koken v. Legion
Insurance Company, 831 A.2d 1196, 1230(Pa. Cmwlth. 2003), aff’d sub nom. on the basis ofthe
Commonwealth Court’s opinion, Koken v. Villanova Insurance Company,583 Pa. 400, 878 A.2d

51 (2005)(“Legion”). The Court’s rulings on this issue are the law ofthe case.
The law ofthe case doctrine is “a family ofrules which embody the concept that a
court involved in the later phases of a litigated matter should not reopen questions decided by
2

Section 516(d) states, in relevant part, as follows:
The rehabilitator may prepare a plan for the reorganization, consolidation, conversion,
reinsurance, merger or other transformation ofthe insurer. Upon the application ofthe
rehabilitator for approval ofthe plan, and after such notice and hearing as the court may
prescribe, the court may either approve or disapprove the plan proposed, or may modify it
and approve it as modified. If it is approved, the rehabilitator shall carry out the plan.

3

Section 518(a) states, in relevant part, as follows:
Whenever he has reasonable cause to believe thatfurther attempts to rehabilitate an
insurer would substantially increase the risk ofloss to creditors, policy and certificate
holders, or the public, or would befutile,the rehabilitator may petition the

Commonwealth Court for an order ofliquidation. A petition under this subsection shall
have the same effect as a petition under section 520. The Commonwealth Court shall
permit the directors to take such actions as are reasonably necessary to defend against the
petition and may order payment from the estate of the insurer of such costs and other
expenses of defense as justice may require.
(emphasis added).
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another judge ofthat same court or by a higher court in the earlier phases ofthe matter.”
Commonwealth v. Starr,541 Pa. 564,664 A.2d 1326, 1331 (1995)(citations omitted). In

addition to the goal ofjudicial economy,the Pennsylvania Supreme Court identified five
additional goals that the law of the case doctrine serves, as follows:
The various rules which make up the law ofthe case doctrine serve not only to
promote the goal ofjudicial economy ... but also operate (1)to protect the settled
expectations of the parties;(2)to insure uniformity of decisions;(3)to maintain
consistency during the course of a single case;(4)to effectuate the proper and
streamlined administration ofjustice; and(5)to bring litigation to an end.
Id. (citations omitted).

To fulfill these important goals, the Court should deny the Application to the
extent that it seeks to reopen any issue decided in the Opinion.
C.

The Application Should Be Denied Because The Rehabilitator Has Waived
Or Conceded Certain Issues Addressed In The Application Earlier In This
Proceeding, And Is Judicially Estopped From Asserting Contrary Positions.
The Court should also deny the Application because, as set forth in Intervenors’

June 29, 2012 Brief in Opposition to the Rehabilitator’s Post-Trial Motion, which is incorporated
herein by reference, the Rehabilitator has waived or conceded issues addressed in the
Application relating to the burden of proof and legal standard applicable to Section 518(a) earlier
in this same proceeding and is judicially estopped from now attempting to assert a contrary
position. See also Opinion at 124; see also,e.g.,Notice of Judgment dated September 28, 2012
(denying the Rehabilitator’s Post-Trial Motion).
D.

The Legal Standard That Would Be Applicable To A True Rehabilitation
Plan Is Not Applicable To This Liquidation Plan.
It is telling that the Application purports to relitigate the legal standard applicable

to conversion of a rehabilitation to a liquidation under Section 518(a). Converting this CourtOrdered rehabilitation proceeding to a liquidation is precisely what the Rehabilitator seeks to
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accomplish in the so-called Second Amended Plan of Rehabilitation. The Rehabilitator admits
this in stating that the liquidation ofPTNA is “an integral part” ofthe plan. Petition for
Approval ofthe Second Amended Plan ¶ 6. In fact, the Second Amended Plan does not seek to
rehabilitate either Company. It calls for the immediate liquidation of one company and the
eventual sale ofthe book of business ofthe other company, ensuring its demise. Even if that
book is not sold, the surviving company “will not have sufficient statutory surplus to be
permitted to operate independently and write new business.” Second Amended Plan at 1. The
Rehabilitator shows his true colors when he describes the relief he will be looking for at the
hearing: a finding ofinsolvency for both Companies. Id. at 71. This is not rehabilitation. The
Rehabilitator should be not permitted to evade application ofthe statutorily mandated legal
standard under Section 518(a)by dressing up a conversion petition as a rehabilitation plan.
Section 518(a) and the Court’s January 6, 2009 and May 3, 2012 Orders of
Rehabilitation, which remain in effect, require the Rehabilitator to genuinely attempt to
rehabilitate the Companies before declaring that “further attempts” would increase the risk of
loss or be futile. The Rehabilitator has filed plans verifying that two workable rehabilitation
methods exist: rate increases and benefit reductions. Unfortunately, the Rehabilitator has not yet
attempted to rehabilitate the Companies utilizing these (or any other) methods of rehabilitation,
and has instead acted to frustrate and delay the rehabilitations. The Rehabilitator is not entitled
to the benefit of an “abuse of discretion” standard under Section 516(d) under these
circumstances, and where he has filed a liquidation plan in violation of his statutory duties and
this Court’s Orders of rehabilitation.
Construing Article V as affording the Commissioner the discretion to aim high
and take necessary action to save an insurer by correcting the conditions that led to the need for
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rehabilitation, as was done under the facts ofMutual Fire II,comports with both the letter of
Section 516(b)and the construction and purpose of“improved methods for rehabilitating
insurers” of Section 501 of Article V. By contrast, affording the Commissioner discretion to
flout Court orders and to frustrate a rehabilitation does not comport with the letter of Section
516(b) or the construction and purpose of Article V. Therefore, the legal standard that would
apply to a true plan of rehabilitation under Section 516(d)is not applicable to the Second
Amended Plan which seeks liquidation.
The case ofNorfolk & Western Railway Co. v. Pennsylvania Public Util.
Comm’n,489 Pa. 109,413 A.2d 1037(1980), cited in Mutual Fire II and page eight ofthe

Rehabilitator’s Brief is particularly distinguishable in the context presented here involving a
request to liquidate. In Norfolk,the Commonwealth Court sat in appellate review – on a cold
record – of a hearing ofthe Pennsylvania Public Utility Commission regarding the validity of a
regulation promulgated by the PUC. See id., 489 Pa. at 113,413 A.2d at 1039. That matter did
not involve a mandatory hearing in the Commonwealth Court’s original jurisdiction where a trial
judge must apply specific statutory standards to the evidence presented. In this regard, the
General Legislature has expressly stated that “[a]ll action herein authorized shall be brought in
the Commonwealth Court “and that “[n]o court of this Commonwealth shall have jurisdiction to
entertain, hear or determine any delinquency proceeding other than as provided in this article.” 4
Sections 504(a) and(d)of Article V,40 P.S. §221.4(a) and(d)(emphasis added). Deference
under the Norfolk or any other appellate-style standard ofreview is not appropriate because a
Commonwealth Court affording “deference” to the rehabilitator’s presentation of evidence at a
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“‘Delinquency proceeding’ means any proceeding instituted against an insurer for the purpose
ofliquidating, rehabilitating, reorganizing or conserving such insurer, and any summary
proceedings under sections 510 through 513.” Section 503 of Article V,40 P.S. §221.3.
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liquidation hearing is not a Commonwealth Court “determining” evidence at delinquency
proceedings. Id.
Accordingly, the legal standard that would be applicable to a true plan of
rehabilitation is not applicable to this liquidation plan.
E.

Alternatively, The Court Is Authorized To Modify Any Proposed Plan
Submitted For The Court’s Review As Warranted To Check Any Abuse Of
Discretion Or To Free The Plan From Any Abuse Of Discretion.
The Rehabilitator has filed several plans since the May 3, 2012 Opinion and

Order. On April 30, 2013, the Rehabilitator filed the Application for Approval ofthe Plan of
Rehabilitation for PTNA and the Application for Approval ofthe Plan of Rehabilitation for
ANIC (the “April 30, 2013 Plans”). The Rehabilitator filed the First and Second Amended Plans
of Rehabilitation on August 8, 2014 and October 8, 2014, respectively. Pursuant to Section
516(d), the Commonwealth Court may review any ofthe proposed plans, including the April 30,
2013 Plans that the Special Deputy Rehabilitator averred present the best opportunity for success
for rehabilitating the Companies.
If an abuse is found or a plan otherwise fails to comply with the requirements of
Article V or other applicable law or court order, the Court should disapprove the plan.5

5

In this regard, in accordance with the broad authority that Article V vests in this Court to
oversee rehabilitations, the Pennsylvania Supreme Court has affirmed this Court’s authority to
issue orders concerning several different forms of relief and to direct a rehabilitator to submit a
rehabilitation plan addressing perceived obstacles. See Mutual Fire II,531 Pa. 598, 605-607,
614 A.2d 1086, 1089-90(1992). For example, in Mutual Fire’s rehabilitation, the
Commonwealth Court’s directives to the Commissioner included: (i)“to prepare a notice of
hearing to be sent to all known policyholders and creditors indicating the procedure for obtaining
the plan and raising objections prior to a Court hearing on its approval”;(ii) to file a report on the
progress ofthe rehabilitation; (iii) “to submit to the court a schedule oftasks to be performed in
order to complete the evaluation” – with regard to which the Commonwealth Court specified
several tasks in advance;(iv) appointment of a deputy rehabilitator upon “close consultation,
pursuant to Section 515(c) of the Act”; and(v)upon review of the Rehabilitator’s report that the
“1987 Plan was not feasible for several reasons,” a directive that the Rehabilitator submit a
modified plan that would include a provision to trigger applicable state insurance guarantee
7

Alternatively, if the Court determines that any ofthe proposed plans should be modified and
approved as modified, the applicable legal standard under Section 516(d)is a simple one. The
Pennsylvania Supreme Court has ruled that Section 516(d) authorizes the Commonwealth Court
to modify and approve as modified a proposed plan submitted by the Rehabilitator for the
Commonwealth Court’s review as “warranted” to “check any abuse of discretion by the
Commissioner” or to render it “free from any abuse ofthe Rehabilitator’s discretion.” Mutual
Fire II,531 Pa. at 609,614 A.2d at 1091.6 Then,“[i]f it is approved, the rehabilitator shall carry

out the plan.” Section 516(d).
The Pennsylvania Supreme Court held that under Norfolk,the existence of“bad
faith, fraud, capricious action or abuse of power” would constitute an abuse of discretion.
Mutual Fire II,531 Pa. at 609-610,614 A.2d at 1092(quoting Norfolk & Western Railway Co. v.
Pennsylvania Public Utility Comm. 489 Pa. 109, 128,413 A.2d 1037, 1047(1980)(quoting
Blumenschein v. Housing Authority,379 Pa. 566, 573, 109 A.2d 331, 334-35 (1954))).

However,“bad faith, fraud, capricious action, and abuse of power” are not the only
circumstances constituting an abuse of discretion; indeed, the decision subsequently analyzed
whether plan provisions were “arbitrary or unreasonable.” See id.,531 Pa. at 634,614 A.2d at
1105. The Commonwealth Court subsequently reviewed a proposed rehabilitation plan for abuse

funds (both in Pennsylvania and other states) and a provision for proportionate periodic
payments of policyholders’ claims. Id.,531 Pa. at 605-07, 614 A.2d at 1089-90.
6

The Pennsylvania Supreme Court also affirmed this Court’s authority to issue orders
concerning several different forms of relief and to direct a rehabilitator to submit a rehabilitation
plan addressing perceived obstacles. See n.5,supra.
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of discretion with regard to irrationality, self-dealing, bias, ill-will, and misapplication oflaw.
See Ario v. Fidelity Mut. Life Ins. Co.,935 A.2d 55,62(Pa. Cmwlth. 2007).7

The list of circumstances constituting an abuse of discretion in this short list of
decisions involving the review of a proposed plan of rehabilitation under Article V is not
exhaustive. Whether there has been an abuse of discretion in these proceedings must be
determined in light ofthe unique facts and circumstances presented here, as Intervenors will
argue at the upcoming hearing.
As the moving party, the Rehabilitator has the burden of proof with regard to any
application for approval ofthe proposed plans. See,e.g., Opinion at 122(quoting Legion at
1230). The Rehabilitator argues that “[t]he burden of establishing abuse should rest with the
party challenging the plan.” Rehabilitator’s Brief at 2. Section 516(d), however, does not
support this argument. Instead, the statute clearly permits the Commonwealth Court to prescribe
any notice and hearing and to approve, disapprove, or modify and approve the plan as modified.
The burden of proof rests with the Rehabilitator, as the moving party, whether or not any
objections are filed. Even in the case where the Rehabilitator submits a plan for the
Commonwealth Court’s review and determination, and no objectors are present, the
Commonwealth Court remains statutorily charged to determine whether the plan is worthy of
approval, which determination includes judicial review to safeguard the plan from any potential
abuse ofthe Rehabilitator’s discretion. The Rehabilitator’s burden of proofto demonstrate that

7

In all cases, however, the Commonwealth Court’s review of pure questions oflaw is plenary in
scope. See Hospital & Healthsystem Assoc. ofPennsylvania v. Insurance Commissioner,74
A.3d 1108, 1113 n.12(Pa. Cmwlth. 2013).
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the plan is free from abuse of discretion does not shift merely because objectors have submitted
objections to the proposed plan for the Commonwealth Court’s judicial review.
The Rehabilitator also argues that “the Court may not rewrite or restructure the
plan and is limited to correcting an abuse of discretion.” Rehabilitator’s Brief at 5. Section
516(d), however, contains no limit on the Commonwealth Court’s power to modify a plan of
rehabilitation. Under Mutual Fire II,the only limitation on the Commonwealth Court’s power to
modify a rehabilitation plan is the requirement that the Court’s discretion to modify a plan must
be exercised to correct or prevent abuse. The Pennsylvania Supreme Court explained that(at
least where a true plan of rehabilitation is presented), “the involvement ofthe judicial process is
limited to the safeguarding ofthe plan from any potential abuse ofthe Rehabilitator’s
discretion.” Mutual Fire II,531 Pa. at 609,614 A.2d at 1091. A necessary corollary is that the
greater the potential abuse, the more judicial involvement is warranted to safeguard the plan
from the abuse.
Accordingly, under Section 516(d), in addition to disapproving a proposed plan,
the Court is authorized to modify any proposed plan submitted for the Court’s review as
“warranted” to “check any abuse of discretion by the Commissioner” or to render it “free from
any abuse ofthe Rehabilitator’s discretion.” Mutual Fire II,531 Pa. at 609,614 A.2d at 1091.
F.

In Addition To Being Waived, Conceded, Or Judicially Estopped, The
Rehabilitator’s Remaining Arguments Fail.
1.

The Rehabilitator’s “Criminal Mismanagement” Argument Fails.

Notwithstanding the fact that $50 million of assets ofthe estates have been freely
spent under his watch on “Rehabilitation Professional & Consulting Expenses,” the Rehabilitator
has the gall to level the extraordinarily serious yet utterly frivolous charge that this case presents
the “situation” of“criminal mismanagement ofthe insurer’s assets.” Rehabilitator’s Brief at 6,
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n.3 (citing Section 514(2)of Article V,40 P.S. §221.14(2)(referring to embezzlement, forgery,
fraud, or other illegal conduct). This type of argument is yet another indication ofthe depths to
which the Rehabilitator will sink to avoid the job of rehabilitating the Companies. Not only is
the argument unsupported by a single fact, it is directly rebutted by the Court’s own factual
findings that: “[t]here is no evidence whatsoever that the Companies’ insolvency resulted from
gross mismanagement or illegal accounting devices”(Opinion at 137, n.53), and the Companies’
economic misfortunes were inflicted by the “existing system of rate regulation of long-term care
insurance.” Id. at 4. Specifically, the “situation arose because regulators in key states such as
Arizona, California, Florida, Illinois, and Pennsylvania have denied, delayed, or limited needed
premium rate increases for the OldCo policies.” Id. at 28. Moreover,this Court found that this
case does not present one ofthe “extreme circumstances” where futility might be established
even without the adoption of a formal plan of rehabilitation, and rejected any argument that the
Companies’ “immediate financial circumstances are in such disarray that they are completely
unsalvageable.” Id. at 137. Thus, the Rehabilitator’s “criminal mismanagement” argument is
meritless and deserves the strongest possible reprobation by this Court.
2.

The Rehabilitator’s Arguments Regarding The Precedential Effect Of
The Affirmance In Legion Are Incomplete And Meritless.

As a result of the Supreme Court’s express approval on appeal,“on the basis of
the Commonwealth Court opinion,” Legion is binding precedent throughout this Commonwealth.
See Commonwealth v. D.M.,548 Pa. 131, 695 A.2d 770, 772 n.1.(1997)(holding that “[t]his

court is free to adopt the reasoning set forth in any opinion by any judge in any court in any
jurisdiction, whether written for a majority, a concurrence, or a dissent; when we do so, the
source becomes irrelevant and the precedent is binding on all courts in the Commonwealth.”);
see also Commonwealth v. Tilghman,543 Pa. 578, 589,673 A.2d 898, 904(1996)(holding that a
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per curiam affirmance on the basis of a lower court opinion means that the Supreme Court

agrees with the lower court’s rationale employed in reaching its final disposition).
Contrary to the Rehabilitator’s arguments at pages 21-23 of her Brief, the
Pennsylvania Supreme Court considered the statutory standard under Section 518(a)in affirming
Legion. The Rehabilitator argues that former Commissioner Koken did not present as questions

for review the issue of whether the Commonwealth Court erred with regard to the applicable
standard and burden in entering the liquidation orders. In making this argument, however, the
Rehabilitator does not fully admit ofthe extent that Footnote 3 offormer Commissioner Koken’s
Brieffor Appellant filed in the Supreme Court on October 15, 2003 did in fact present on appeal
her Question 1 presented for review by the Jurisdictional Statement in Support of Her Appeals
from the June 26, 2003 Orders. See Rehabilitator’s Jurisdictional Statement in Support of Her
Notice of Appeal dated July 25, 2003 at 3 (stating as first question presented for review:“1.
Whether the Court erred in not entering an immediate, unconditional liquidation order for
Legion based on the Court’s findings that the company is insolvent[.]”)(emphasis added);
Brieffor Appellant filed on October 15, 2003, 2003 WL 24045225, at *5 n.3 (providing that
“[t]his Question encompasses questions 1 through 7, 11 and 13 presented for review by the
Jurisdictional Statements in Support ofthe Appeals from the June 26, 2003 Orders and questions
1 through 5 presented for review by the Jurisdictional Statements in Support ofthe Appeals from
the July 25, 2003 Orders.”)(emphasis added). In addition, former Commissioner Koken’s Reply
Brieffiled on December 3, 2003, 2003 WL 24045226, at *21-22, reveals that Intervenors
Appellees, Pulte Homes,Inc.(“Pulte”) and Psychiatrists’ Purchasing Group, Inc.(“PPG”)had
expressly raised issues regarding the validity of Legion Insurance Company’s liquidation that
were therefore before the Supreme Court.
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Moreover, the Rehabilitator also does not fully admit ofthe extent ofthe matter
addressed in Justice Newman’s dissent in Legion. While the dissent took exception to the issues
surrounding the direct access ofreinsurance proceeds, it is also significant that it explicitly
referred to the Commonwealth Court’s determinations and holdings regarding Section 518(a),
without taking any exception to the holding that the Rehabilitator bore the burden of proof of
showing insolvency and that at least one ofthe two alternative liquidation prongs had been met:
By published Opinion and Order dated June 26, 2003, the Commonwealth Court
determined that the liquidation of Villanova and Legion was an appropriate
remedy and that any further attempts at rehabilitation should end. Koken v. Legion
Ins. Co.,831 A.2d 1196(Pa. Cmwlth. 2003). Expressly,the court determined
that the Rehabilitator had carried her burden of proof by showing that the
insurers were insolvent and that "continued rehabilitation would
'substantially increase the risk of loss to creditors, policy and certificate
holders, or the public, or would be futile.'" Id.at 1230(quoting 40 P.S.§
221.18(a)). Thus, the Commonwealth Court placed Villanova and Legion in
statutory liquidation and appointed the Insurance Commissioner as Liquidator.
Koken v. Villanova Ins. Co.,583 Pa. at 407, 878 A.2d at 55(emphasis added).

Furthermore, the statutory standard under Section 518(a) was directly connected
to the issues surrounding the direct access ofinsurance proceeds, as demonstrated by the
rationale expressly set forth in Legion for considering the direct access issue, as follows:
The Rehabilitator objects, contending that unless a precisely worded cut-though
endorsement that accords with the Reliance guidelines [FN88] can be produced,
direct access is not available to the Policyholder Intervenors. In light of the
statutory standard that a rehabilitation should not be terminated unless it
will substantially increase the risk of loss to, inter alia, policyholders, it is
appropriate to consider whether direct access should be permitted to the
Policyholder Intervenors and others that may be similarly situated.
Legion,831 A.2d 1196, 1233-34(emphasis added).

A review ofthe actual filings in the Legion appeal, Justice Newman’s dissent, and
the rationale in Legion for considering the direct access issue confirms five points. First, the
Commonwealth Court’s holding regarding Section 518(a) was an express ruling, and not dicta.
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Second,former Commissioner Koken’s Brief for Appellant included Question 1, regarding the
request to liquidate, presented for review by the Jurisdictional Statement in Support of the
Appeals from the June 26, 2003 Orders. Third, neither the dissenting nor affirming Justices took
any exception to the Commonwealth Court’s express ruling regarding the applicable standard
under Section 518(a). Fourth, because Commissioner Koken included in her Questions Involved
in her Brieffor Appellant her Question 1, “[w]hether the Court erred in not entering an
immediate, unconditional liquidation order for Legion based on the Court’s findings that the
company is insolvent,” and because Pulte and PPG also raised issues regarding the validity ofthe
liquidation order, such issues were argued on appeal and the Pennsylvania Supreme Court
adopted the Commonwealth Court’s rationale with regard to its determinations and holding
regarding the statutory liquidation standard issue in reaching its final disposition in Koken v.
Legion Ins. Co.,831 A.2d 1196(Pa. Cmwlth. 2003). Fifth, the statutory standard was directly

connected to the rationale in Legion for considering the direct access issue in the first place.
3.

The Rehabilitator’s Arguments Referring To The NAIC Model and
Foreign Statutes Fail.

Citing the NAIC Model Act, the Rehabilitator argues, contrary to this Court’s
Opinion and the Rehabilitator’s own arguments and concessions earlier in this proceeding, that
the Rehabilitator is vested with the discretion to liquidate a company in rehabilitation.
Rehabilitator’s Brief at 13. The NAIC Models, however, are just that – a model put out by a
private organization. There is a difference between uniform laws and models. Article V is not a
“uniform” law. “When an insurer becomes insolvent, it is subject to different statutory treatment
under the laws ofthe various states.” Ario v. Ingram Micro, Inc.,600 Pa. at 309, 965 A.2d at
1196.
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The Rehabilitator’s reliance on the 1967 Wisconsin Act’s commentary is also
misplaced because “[i]t is well established that resort to the rules of statutory construction is to
be made only when there is an ambiguity in the provision.” Oliver v. City ofPittsburgh,608 Pa.
386, 11 A.3d 960, 965 (2011). The Rehabilitator has not argued such ambiguity. Moreover, the
Wisconsin Act arose prior to the advent of guaranty funds and long-term care products. The
need to act “quickly” to avoid sudden losses is understandable in a “run on the bank” scenario,
especially prior to the enactment of guaranty associations. Here, there is no “run on the bank”
(Opinion at 139)and any projected shortfall under the Companies’ long-term care policies was
intended by the Companies and their policyholders to be corrected by actuarially justified
premium rate increases, not liquidation. Consequently, the Rehabilitator’s arguments referring to
the NAIC Model Act should be rejected.
The Rehabilitator also incorrectly argues that case law from other states supports
the proposition that the Liquidator has the discretion to place a company in rehabilitation into
liquidation based upon insolvency alone, citing LaVecchia v. HIP ofNew Jersey,734 A.2d 361
(N.J. Super. Ct. Ch. Div. 1999). Rehabilitator’s Brief at 14-15. In that case, as accurately
summarized in Legion,831 A.2d at 1232, n.84, the New Jersey Court held that the trial court
must determine if entry of an order ofliquidation is appropriate and rejected the Insurance
Commissioner’s contention that an order ofliquidation should be entered absent a showing of
abuse of discretion ofthe Commissioner in her determination to seek liquidation.
LaVecchia involved a petition to liquidate a health maintenance organization

(“HMO)” in rehabilitation. Id.,734 A.2d at 362. The HMO’s subsidiary had assumed
obligations to provide healthcare services to policyholders in return for a portion of premium
collected. Id. at 362-63. Thereafter, the subsidiary “failed to meet its obligations to process

15

claims and make timely payments to healthcare providers.” Id. at 362. After the subsidiary
entered bankruptcy and could not deliver the healthcare services it had assumed, the
commissioner sought to liquidate the HMO. Id. at 363. The HMO attempted to defend against
liquidation by presenting a rehabilitation plan involving pre-rehabilitation debt forgiveness. Id.
at 364. The court ruled that the commissioner “has the discretion to determine the manner in
which rehabilitation will proceed” but was not entitled to deference “when it comes to entry of
an order for liquidation.” Id. at 364. Nonetheless, the court ordered the HMO to be liquidated
because the rehabilitation plan presented in defense to the petition for liquidation was guaranteed
to fail. Id. at 366. As the court noted, the applicable New Jersey statute only lists insolvency as
a ground for liquidation, not as a ground for rehabilitation. Id. at 366-67. Thus, New Jersey
courts have interpreted their statute as forbidding forgiveness of pre-rehabilitation debt as part of
any rehabilitation plan. See id. Under Pennsylvania’s Article V,however, a rehabilitation plan
allows the forgiveness or impairment of pre-rehabilitation debt or other obligations. See Opinion
at 144-45 (“the goals of rehabilitation necessitate the reality that ‘individual interests may need
to be compromised in order to avoid greater harm to a broader spectrum of policyholders and the
public.’”)(quoting Mutual Fire II,531 Pa. at 613,614 A.2d at 1094(quoting Vickodil v.
Commonwealth,Insurance Department,559 A.2d 1010, 1013(Pa. Cmwlth. 1989))); Opinion at

145 (“[a] rehabilitation plan is permitted to impair the contractual rights ofsome policyholders in
order to minimize the potential harm to all ofthe affected parties.”)(citing Mutual Fire II,531
Pa. at 613-14, 614 A.2d at 1094; Section 501(c)of Article V,40 P.S. §221.1(c)). Thus, the
Rehabilitator’s argument that New Jersey’s statute is “substantively similar” to Article V and
that LaVecchia supports the proposition that under Article V,insolvency alone gives the
Rehabilitator the discretion to seek to convert a rehabilitation to liquidation must be rejected.
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G.

Federal Bankruptcy Law Suggests That The Rehabilitator Bears The Burden
OfProof.
The Court’s December 19, 2014 Order requested that the legal standard under

Section 516(d)be explained including with “relevant comparisons to a Federal bankruptcy
proceeding.” Although these proceedings are governed by Article V rather than the Bankruptcy
Code, by analogy, the Rehabilitator as the proponent of the plan bears the burden of proof. See,
e.g.,In re Charter Communications,419 B.R. 221, 243-44(Bankr. S.D.N.Y. 2009)(ruling that

as the plan proponent, the debtor bears the burden of establishing compliance with the factors set
forth in Bankruptcy Code section 1129)(citing Heartland Fed. Sav. & Loan Ass’n v. Briscoe
Enters.,994 F.2d 1160, 1165 (5th Cir.1993)(stating that “[t]he combination of legislative

silence, Supreme Court holdings, and the structure ofthe Code leads this Court to conclude that
preponderance ofthe evidence is the debtor’s appropriate standard of proof both under § 1129(a)
and in a cramdown”);In re World Com,Inc. 2003 Bankr.LEXIS 1401 at *136(Bankr. S.D.N.Y.
2003)(citing Briscoe )).
II.

CONCLUSION
Accordingly, Intervenors request that the Application be denied.
Respectfully submitted,
/s/ Benjamin M. Schmidt
Douglas Y. Christian (ID. No. 41934)
Benjamin M. Schmidt(ID. No. 205096)
BALLARD SPAHR LLP
1735 Market Street, 51st Floor
Philadelphia,PA 19103
(215)665-8500

Dated: February 17, 2015

Attorneysfor Intervenors Eugene J. Woznicki
and Penn Treaty American Corporation
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