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OPPOSITION OF INTERVENOR AGENTS TO THE
VERIFIED JOINT APPLICATION OF THE COMMISSIONER, PENN TREATY
CORPORATION, EUGENE WOZNICKI, AND BROADBILL PARTNERS LP, FOR
APPROVAL OF SETTLEMENT AGREEMENT
The Court is intimately familiar with the history of this proceeding. For seven years, the

Rehabilitator has been tasked with developing and implementing a Plan of Rehabilitation for
Penn Treaty and ANIC. For much of that time, the Rehabilitator has instead attempted to
liquidate the two companies and her efforts in that regard have been vigorously, and so far
successfully, opposed by PTAC, which is in the unique position of being statutorily entitled to
have its litigation expenses and attorney fees reimbursed by the rehabilitation estate. The

Commissioner now seeks approval of a settlement in which PTAC will consent to liquidation in
exchange for a cash payment of $10 million. The proposed settlement thus represents the
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Rehabilitator's attempt to buy the silence of the only party equipped to oppose the liquidation of
the companies.

The Verified Joint Application For Approval of Settlement Agreement ( "Application ")

should be denied for the following reasons: (1) the Application fails to provide a sufficient

evidentiary basis from which this Court may find that the proposed settlement is in the best
interests of the insolvent insurers' policyholders, claimants, and the public; (2) the proposed

classification of the $10 Million "Cash Payment" as an administrative expense entitled to first
priority is contrary to Article V of the Insurance Law of 1921, 40 P.S.

§

221.44(i), which

unequivocally provides that payments for the claims of shareholders or other owners have the
lowest priority and may be paid only after all other claims have been satisfied; and (3) the

proposed settlement is bad public policy because it is nothing more than a thinly disguised
attempt to use assets of the rehabilitation estate to buy the silence of the party uniquely

positioned to challenge the Commissioner's assertion that liquidation is appropriate and attempts
to use the power of this Court to set a bond for appeal to squelch any further judicial review of

the proposed settlement.

STANDARD FOR APPROVAL OF A SETTLEMENT
Actions subject to review under the Article V must be in the best interest of insureds,
creditors and the public generally. 40 P.S.

§

221.1(c). As the Application concedes, the

settlement can be approved only if the Court finds that the settlement is "in the best interests of

the insolvent insurer's policyholders, claimants and public" and is "fair to the insurer's estate
and to
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.. policyholders." Application at ¶

12.
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INSUFFICIENT EVIDENTIARY BASIS FOR APPROVAL
The sole basis for approval proffered by the applicants is the Application itself. While
full of conclusory statements, the Application falls far short of providing the evidentiary support

required for this Court to find that the standard for approval of a settlement has been satisfied.

Paragraph 5 of the Application purports to set forth the "benefits to the Companies'
estates, policyholders, creditors and the public." The first "benefit" identified is the

"preservation" of net operating loss ( "NOL ") tax benefits. The Application does not provide any
evidentiary basis from which the Court could conclude that those NOL tax benefits are not
already available to the estate, that the estate has an actual need for NOL tax benefits, which are
used to offset income, and fails to provide any evidentiary basis from which the Court could

quantify of the actual benefit to the estate, as opposed to some hypothetical benefit.

The second "benefit" is characterized as "joint submission" of the private letter ruling
( "PLR ")

request to the IRS. The Application itself, however, clarifies that PTAC will only be

signing documents and that the Rehabilitator is the entity that will actually request the PLR. The
MOU attached to the Application further clarifies that over a year ago the Rehabilitator drafted
and submitted to the IRS a "pre -submission request" and that the document PTAC is supposed to

execute requests relief that is "substantively" the same as in that pre -submission request. The

Application fails to provide any evidentiary basis from which the Court could find that PTAC's
signature is actually required, particularly since by statute the Rehabilitator has all the powers of
the officers, directors and managers of PTAC and ANIC. 40 P.S.

§

221.16(b). The Application

also does not provide any evidentiary basis from which the Court could conclude that the risks of

adverse tax treatment are real or that the IRS has ever imposed the hypothetical tax liabilities on
a

liquidating insurance company or its policyholders. Similarly, the Application fails to provide
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any evidentiary basis from which the Court could determine the likelihood of receiving the relief

requested in the PLR, with or without PTAC's signature, and the MOU itself, which includes a

number of provisions that are applicable if the PLR request is denied in whole or in part, makes
it clear that the applicants have substantial concerns that the requested relief will not be granted.

The only thing that is clear from the MOU (but not expressed in the Application) is that PTAC
gets to keep its $10 million payment whether or not the PLR request is granted. There is,

however, no evidentiary basis for the Court to make any finding regarding the value of the PLR
to the companies, the policyholders, claimants or the public.

The third "benefit" claimed in the Application is "Resolution of All PTAC Intervenors'

Objections, Consent to Liquidation and Expedited Proceedings." It is apparent from the paucity

of the information submitted regarding the other "benefits "t that this is the actual purpose of the
proposed settlement and the only real "benefit" that the insolvent estates receive from the
settlement. While the Rehabilitator has an interest in buying the silence of the party that has to
date thwarted her desire to liquidate the companies, for the reasons set forth below this "benefit"
is

realized only by a cash payment that is contrary to controlling statutory requirements and

driven by had public policy. This Court should not find that a settlement structure that places the
interests of the companies' owners ahead of policyholders and other claimants in violation of the

priority of payment provisions of the insolvency statute is in the interest of either policyholders
or the public. Similarly, the Court should not countenance a settlement the primary purpose of

which is to provide for the convenience of the Rehabilitator by removing an obstacle to

liquidation of a company in rehabilitation. See, e.g., Koken

v.

Legion Ins. Co., 832 A.2d 1196,

The other "benefits" listed in the Application, elimination of agent commissions and premium taxes, as well as the
putative benefit of a petition to liquidate sooner rather than later, are all benefits not of the settlement but instead of
the actual liquidation and should be considered only in thé context ofa petition to liquidate, if one is actually filed.
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1226 -1233

(Pa, Commw. Ct. 2003) aft d. sub nom

Kolcen

v.

Villanova Ins. Co., 878 A.2d 51 (Pa.

2005)( "Legion ").

Noticeably missing from the Application is any discussion of how the $10 million Cash
Payment to PTAC was arrived at or why it represents "fair value" to the estate, Indeed, the
MOU provides that PTAC is to be excused from the requirement of filing a proof of claim for its
$10 million payment, which proof under 40 P.S.' §221.38 would require PTAC to substantiate the

propriety and amount of the claim. This strongly suggests that the applicants are not comfortable
that the value of the payment can be substantiated. There is, in any event, no evidentiary basis
from which the Court could find that the payment to PTAC was fair in relation to the "benefits"
that the estate is purportedly receiving.

The Application acknowledges the releases that are part of the MOU but fails to address
the fact that as part of the proposed settlement, the Rehabilitator is releasing all current and

former officers, employees, etc. of Penn Treaty, ANIC and PTAC, among others, from all claims
that could have been asserted, In prior liquidations, the liquidators have aggressively pursued

claims against former officers and directors for their negligence or intentional misconduct giving
rise to the insolvency. I-Iere, the applicants do not explain why it is in the best interest of the
estate, the policyholders or other claimants to provide the broad release contemplated by the

proposed settlement.

THE PROPOSED SETTLEMENT IS CONTRARY TO LAW
The proposed settlement contemplates that PTAC will be paid $10 million, contingent

primarily on its consent to liquidation and agreement not to continue to litigate with the

Rehabilitator, and that PTAC will be entitled to retain that $10 million regardless of whether or
not the IRS grants the requested tax relief or this Court allows the Rehabilitator to convert the
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rehabilitation into liquidations. In other words, in exchange for a release, PTAC gets $10 million
regardless of whether or not the Rehabilitator gets any of the supposed "benefits" of the
settlement other than PTAC's silence. The Application requests that the Court approve a
settlement in which the Cash Payment is "entitled to priority level (a) status pursuant to 40 P.S.

§

221.44(a)" and "shall be irrevocably and immediately payable in cash, as and when due, as first
priority costs and expenses of the administration of receivership."
The Application does not explain how a settlement payment of the type contemplated can

meet the requirements of 40 P.S.

§

221.44(a) which defines administrative expenses as:

The costs of administration, including but not limited to the following; the actual and
necessary costs of preserving or recovering the assets of the insurer; compensation for all
services rendered in the liquidation; any necessary filing fees; the fees and mileage
payable to witnesses; reasonable attorney's fees; the expenses of a guaranty association in
handling claims.

Nothing in the Application suggests that the $10 million Cash Payment represents

a

necessary

and actual expense or reimbursement to PTAC of any expenses it has incurred. Instead, the

Application and MOU make clear that it is a "settlement" that is the result of lengthy

"negotiations," including "settlement conferences," intended to conclude "litigation on all
contested issues between the Commissioner and the PTAC Intervenors that currently exist and"

that could arise in the future." Application ¶¶ 2, 5(1) There is, therefore, no basis for the Court
to find that the Cash Payment is an expense entitled to priority under 40 P.S.

Further, the Application does not even mention 40 P.S.

§

§

221.44(a).

221.440), which provides that

claims of shareholders and other owners shall be last in order of priority. The $10 million cash

payment is indisputably in payment of a claim of shareholders or other owners.
40 P.S.

§

221.44 is explicit: "The order of distribution of claims from the insurer's estate

shall be in accordance with the order in which each class of claims is herein set forth. Every
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claim in each class shall be paid in full or adequate funds retained for such payment before the

members of the next class receive any payment." The applicants may not circumvent this clear
statutory mandate by arbitrarily reclassifying a settlement payment as an "administrative

expense."

THE PROPOSED SETTLEMENT IS BAD PUBLIC POLICY
The proposed settlement represents an attempt by the Rehabilitator to take $10

million from the estates of companies she contends are insolvent and pay that money to the

companies' owners and shareholders, without the necessity of a proof of claim and before the
claims of policyholders and other creditors have been satisfied hi full, in order to obtain the

owners' consent to liquidation. The settlement represents

a

fundamental perversion of the

statutory scheme for regulation of insurance insolvencies in Pennsylvania.

Under the law, if a Rehabilitator believes a company in rehabilitation needs to be
liquidated, she must petition the Court for an appropriate order and present the evidence

necessary to support her entitlement to the Order requested. 40 P.S. §§ 221.12 -221.13; 221.18;
see, e.g., Legion, 832 A.2d at 1226 -1233. If the owners or shareholders dispute the

Rehabilitator's position, they are entitled to participate in the proceedings before the Court and to
be reimbursed from the estate for their legal fees and costs. 40 P.S. §§ 221.6(c)(i), 221.18. This

ensures that the parties best positioned to challenge an arbitrary or unsupported exercise of

power by the Rehabilitator have the resources to do so and that the Court has the fullest possible
record before it on which to determine whether or not to grant the Rehabilitator the relief she
requests. This carefully balanced statutory scheine will be completely gutted if the Rehabilitator
can simply use the assets of the estate to buy off the ownership and obtain a stipulation to

liquidation.
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Further, as noted above, the proposed settlement completely upends the priority of claims

established in the insolvency statute. For good reason, the Legislature has determined that
claims of owners and shareholders should be paid after all other obligations of the company have
been paid in full. It is bad public policy to subvert this order of priority.
It is telling that the Application references no other agreement of this type that has been

approved by a court and cites to no legal precedent for approval of terms of this type. The Court
should recognize the proposed settlement for what it is

-a substantial payment for silence

dressed up and packaged in an effort to make it fit within the confines of a legal framework dint
is completely antithetical to the actual purpose and effect

of the settlement,

Finally, the Application requests that judgment be entered on the settlement immediately
and that any appeal of the order approving the Application be conditioned on the posting of a
$36 million bond. The only apparent purpose of the punitive bond provision is to foreclose

further judicial review of the proposed settlement, This proceeding has been pending for seven
years and has already been the subject of substantial appellate proceedings. No bond has ever
been requested by the Rehabilitator in connection with any of the actions in the case to date. The

fact that the applicants feel compelled to seek a huge bond to foreclose appellate review of the

Application speaks volumes about how they really feel about the propriety of the settlement
agreement they have reached.
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CONCLiJSION
For the forego

g

ot1s, the Application should be denied.

SAUL hW ING LIP
Comic Swale West
1.500 Market Street, 38'hPictor
Philadelphia, PA l9102
Counsel for Intervenors S Star Companies, LI,C,
A Best Brokerage Service Inc., Acsia Long Term
Cate, Inc , American Entei prises Marketing
Corporation, American Independent Marketing,
American lnsurancc Planners, Leonard Andei son,
Association Membei Benefits Advisors LLP,
Riehmd D. Baskei vi Ile, James P. Bosley, Richard L.
'Brown, Louis Brownstone, California Long Tenn
Cue Insurance Services, Inc., Linda S. Capierseho,
Michael M. Capicisebo, Capstone LTC Advisors,
Centuty Senior Services, Cher -Britt Set vice
Company, Mark David Cohn, Comet stone Senioi
Services, Dean I,. Wilde Agency, Inc , Ken Dehn,
William Flied, Phyllis Ellis, Sheila linglish, Lori
Fjc!stad, L Peter Ftccd, Stephen D, Forman, G,A,
Legg & Associates, Linda A Gaidner, Gardnei
Group, Michael M. Geruhs, Jr , Global Commission
Funding TJLC, Goidencare USA Inc., Danny
Gordon, James W. Grigg, IMI-I Ilcctionics, Inn
James Grigg Consortium, Paul Hamilton, Paul
:Hauser, Greg Hickman, Barbara Waite Hopkins,
Cad Hoskins, living Levit Insurance Management
Corp., Robert Isenhowori Jim Sines Insurance
Agency, Inc Michael J. Kahn, David Kitaen,_
William Laulbahn, Geoffrey A. Legg, Lehmann
Wood Johnson, Inc, Judy Levit, Long Term Care
Assoc., Inc., LS Associates, .LTC Advisors, Linda
Gardner, LTC Financial Partners, LLC, LTC Global
Group, Long Term Care, LLC, Norman E. Lyon,
,
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Randall A. Hargett, Barbara Haselden, Stacy
Macdonald, Macdonald Insurance , Medical
Insurers Assoc. of VA, Inc., Michael M Geniis, Jr.
Insurance Agency, M.J. Kahn & Associates, Inc.,
David D. Morgan, Jerry W. Morgan, Steven
Moskowitz, National Coverage Agency Financial
Services, National Coverage Agency, Inc., Larry
Novick, Larry Obermoller, Laurence J. Ochs, Tim
O'Loughlin, One Way Financial & Estate Solutions,
Inc., John B. Owen, Personal Health Services, Inc.,
Mario Posteraro, Premier Senior Marketing, LLC.,
Public Employees Insurance Company Agency, Inc.
Elizabeth W. Raring, Robert Raring, Marion
Reitmeyer, Robert Reindl, Richard Rosen
Insurance, Mel D. Rose, Richard E. Rosen, Linda L.
Sandvall, Sarasota Health & Financial Services,
Inc., Thomas A. Schueth, Senior Care Consultants,
Jim Sines, Craig Smith, Maurice Solie, Specialty
Planners, Inc., Ken Story, Matthew R. Sussman,
Barbara Taube, The Gjurasic /Story Group, LLC,
Ron Triebwasser, United Insurance Group Agency,
Inc., Larry Van Boening, Vavak- Reitmeyer &
Assoc. Insurance, John W. Wane, Western Asset
Protection, Inc., William E. Laufbaum Agency,
William L. McAree Insurance Agency, Inc.,
William Terry Wood , and John Yesbeck.
Dated: July 13, 2016

1887003.3

-10-

CERTIFICATE OF SERVICE

I

certify that on July 13, 2016,

I

caused the foregoing Opposition of Intervenor Agents to the Verified

Joint Application for Approval of Settlement Agreement to be served on the following counsel of record vial
e -mail:

Counsel for the Commissioner
Stephen W. Schwab
Jayne A. Risk
Carl H. Poedtke III
Nathan Heller
Adam D. Brown
Justin Kerner
DLA PIPER LLP (US)
One Liberty Place
1650 Market Street, Suite 4900
Philadelphia, PA 19103 -7300

James R. Potts
COZEN O'CONNOR
1650 Market Street, Suite 2800
Philadelphia, PA 19103

Counsel for NOLHGA
Charles T. Richardson
FAEGRE BAKER DANIELS
1050 K Street, N.W., Suite 400
Washington, DC 20001 -4448

Caryn M. Glawe
Jane D. Wilson
FAEGRE BAKER DANIELS
300 N. Meridian Street, Suite 2700
Indianapolis, IN 46204

Mark D. Bradshaw
STEVENS & LEE
17 North Second Street, 16th Floor
Harrisburg, PA 17101

Deborah Ann Ellingboe
FAEGRE BAKER DANIESL
90 S. 7th Street
Minneapolis, MN 55402

Counsel for Certain Health Insurers

Counsel for PTAC and Woznicki

Harold S. Horwich
Michael C. D'Agostino
Benjamin J. Cordiano
MORGAN LEWIS & BOCKIUS LLP
One State Street
Hartford, CT 06103 -3178

Douglas Y. Christian
Benjamin M. Schmidt
BALLARD SPAHR LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103 -7300

John P. Lavelle, Jr.
MORGAN LEWIS & BOCKIUS LLP
1701 Market Street
Philadelphia, PA 19103

Counsel for the Policyholder? Committee
Thomas A. Leonard
Richard P. Limburg
OBERMAYER REBMANN MAXWELL &
HIPPEL LLP
One Penn Center, 19th Floor
1617 John F. Kennedy Blvd.
Philadelphia, PA 19103 -1895

Counsel for PricewaterhouseCoopers
James J. Black, III
Jeffrey B. Miceli
Mark Drasnin
Ivan 1. Milhailov
BLACK & GERNOROSS, P.C.
1617 John F. Kennedy Blvd.
Suite 1575
Philadelphia, PA 19103

Conti

for R'rontlhitl 1'st

Stephen H. Warren

Gary ,Svlrsky
O' MELVNY & MYERS LLP
400 South Hope Street
Los Angeles, CA 90071

Elizabeth J. Goldatehi
John B. Consevage

DILWORTH PAXSON LLP
112 Market Street, Suite 800
Harrisburg, PA 17101

Andrew Parlen

James Rodgers

O'MELVUNY & MYERS

DILWORTH PAXSON LLP
1500 Market Street, Suite 3500

Times Square Tower
7 Times Square
New York,. NY 10036

Philadelphia, PA 19102

Lauren N. Moore

O'MELVENY & MYERS L1.P
1625 Eye Street, N. W,
Washington, DC 20006`

Jame.

,knnos

rWING LLP

SA ,
Centre Squaic West,
1500 Maiket Street, 38th floor
Philadelphia, PA 19102
Telephone: (215) 972-3667
Facsimile; (215) 972-1833

E.

IN THE COMMONWEALTH COURT OF PENNSYLVANIA

In Re Penn Treaty Network America
Insurance Company in Rehabilitation

NO.

1

PENN 2009

In Re: American Network Insurance
Company in Rehabilitation

NO.

1

ANI 2009

ORDER
And Now, this

day of July, 2016, upon consideration of the Verified Joint

Application of the Commissioner, Penn Treaty Corporation, Eugene Woznicki, and
Broadbill Partners, LP, For Approval of Settlement Agreement, and the Opposition of

Intervenor Agents thereto, the Application is hereby DENIED.

MARY HANNAH LEAVITT, Judge

c
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